PROCEEDINGS OF THE INTERNATIONAL CONFERENCE ON 

RESTORATIVE JUSTICE AND INTERNATIONAL HUMANITARIAN LAW

Intercontinental Hotel, Nairobi, 17th to 20th August 2008

CONFERENCE PROCEEDINGS

The international conference, which was called to discuss the Comprehensive Research Report on Restorative Justice and International Humanitarian Law, ended with a general endorsement of the report with the advice that the report could be revised and broken up into different products for different uses. The conference was attended by over 50 participants (see list at the end of this report) and was opened by the Prime Minister of the Republic of Kenya, Rt. Hon. Raila Odinga. The Key Note Address was delivered by Hon. Barnaba Marial Benjamin, minister for regional cooperation, Government of Southern Sudan, on behalf of the Vice-president, Riek Machar who was unable to attend due to the death of his mother-in-law on that very day of the opening of the conference (18th August 2008). Ministers from the five countries in which the research was carried out also attended the conference. These were Ruhakana Rugunda, minister of internal affairs, (Uganda), Mathias Chikawe, minister of justice and constitutional affairs (Tanzania), Tarcis Karugarama, minister of justice (Rwanda), as well as the minister of regional cooperation (GoSS) referred to above. Later towards the end of the conference, Prof Anyang’ Nyong’o, minister of medical services Republic of Kenya also attended.  In addition, there were judges of the judiciaries and traditional leaders.

DAY 1:-

Opening Session

Prof. Dani Nabudere: Welcomed the participants:

The Prime Minister, Republic of Kenya – Right Hon. Raila Odinga, the Government Ministers from Rwanda, Uganda, Sudan & Tanzania present, Traditional & Religious leaders, participants, Ladies and Gentlemen. I have the rare pleasure to welcome you to the meeting on Restorative Justice & International Humanitarian Law organised by our Institute. We feel privileged that you were able to accept our invitation to attend the conference. This perhaps proves that the topic we are going to discuss is important to all of us, including your governments. Without wasting too much time, let me immediately I call upon the Prime Minister of the Republic of Kenya, who kindly agreed to perform this function, to officially open the Conference.

Prime Minister – Right Hon. Raila Odinga: Opened the Conference: 

Honourable Ministers & Justices from our region, Prof. Dani Nabudere, Distinguished Guests. On behalf of the Government and the people of Kenya, I welcome your participation in the International Conference on Restorative Justice and International Humanitarian Law. The choice of Nairobi for this conference is very suitable. Nairobi is an economic hub and the headquarters of major international organizations and institutions. Our hotels, resorts and amenities are world-class. We are happy to place them at your disposal during the conference. 

I am very pleased to have been asked to open this important conference on the theme of “Restorative Justice and International Humanitarian Law.” The Marcus Garvey Pan-African Institute under the leadership of Prof. Nabudere has done a commendable job in raising this issue for study and discussion.

Ladies and Gentlemen: We are witnessing new kinds of conflicts within States, unlike in the past when most wars were between States. We in Kenya have had our own share of this development early this year. But in the true African spirit of reconciliation, we were able to overcome the problem and are now in the process of trying to heal the wounds that caused such conflict.

A key challenge facing democracies emerging from civil conflict is how best to deal with the painful legacy of past – and in our case all too recent – violence, while at the same time maintaining the fragile social harmony. Should priority be given to bringing perpetrators of past human rights violations to justice, thereby fighting the culture of impunity? Or is it important to start by dealing with measures to ensure that peace and stability, and with them the prospects for a nation’s longer-term recovery, are strengthened. These are not easy questions and need careful research and analysis.

The research that has been carried out by the Marcus Garvey Pan- African Institute highlights the problems facing African states in their quest for nation building post-independence. The report has shown that the problems these countries have faced in consolidating their independence have resulted in some of them becoming involved in wars. These conflicts and wars have resulted in serious crimes being committed by one section of the population against other sections of the population and sometimes by agents of the States. The genocide in Rwanda and the on-going conflict and ethnic conflict in Darfur, as well as the long war in Northern Uganda are examples of these tragedies.

Despite these conflicts, the African people have a unique mechanism in their culture that tries to resolve these kinds of conflicts through reconciliation processes under different kinds of names and labels, but which express the same philosophy. We know of practices and philosophies such as, “Gacaca” in Rwanda and “Mato Oput,” by the Acholi people in Uganda, to express the idea of reconciliation through the acceptance of responsibility and apology, followed by compensation and reconciliation. These philosophies and practices still exist and are a good basis for resolving internal conflicts, which if not resolved sometimes become regionalised and even internationalised.

The suffering of the victims compels us to prioritise peace before justice. But peace and justice go together for there can be no justice without peace, nor can there be peace without justice. The real question is how we should sequence these processes of bringing about peace while at the same time pursuing justice. There can be no greater injustice than denying people peace and at the same time also denying them justice when there is peace. There is need for ensuring social, economic and redistributive justice in the communities, which is one way of moving towards a restorative justice that is all embracing to avoid conflicts.

The emergence of new institutions in the last few years such as the International Criminal Tribunals for Yugoslavia and Rwanda as well as Special Courts such as that of Sierra Leone and the adoption of the Rome Statute in 1998, which led to the creation of the International Criminal Court (ICC) have all demonstrated that we can deal with these new kinds of conflicts in a creative way while also learning from examples from history, such as the Nuremberg and Tokyo Military Tribunals at the end of the Second World War. 

ICC is grappling with the problems of impunity in situations where State Parties to the Rome Statute may be unable or unwilling themselves to try perpetrators of serious crimes committed, some committed by perpetrators within the state institutions. Under the Statute, the ICC can be called upon by the States, the UN Security Council or by the Communities to initiate investigations leading to prosecutions of the perpetrators of those crimes.

We have a current situation where the ICC on the referral of the UN Security Council is asking the ICC Pre-Trial Chambers to issue warrants of arrest against a sitting Head of State of the Republic of Sudan. This is indeed a new beginning where we as leaders are no longer able to hide behind the sovereign immunity of states to do things, which lead to the violation of the basic rights of our communities.

Without prejudice to what the ICC is trying to do in Sudan and without prejudice to the response by the Government of National Unity of Sudan as well as the African Union, what we are seeing here is a new order that calls for accountability on the part of all of us. In this new order no one can be above the law and we have therefore all have to be responsible for our actions regardless of our status.

This is a welcome development, but there are also dangers to this new development. The new institutions like the ICC must be independent and act neutrally and not at the behest of certain powers using the Court for their own purposes. The Court must not be selective in the choice of the cases it wants to investigate. It must not be one-sided. It must work closely with the States and also with the communities who have been affected by the conflicts and crimes. Most important of all, it must work closely with the victims of the crimes in investigating, prosecuting and bringing to trial the perpetrators of the crimes. Without the cooperation of the communities the Office of the Prosecutor cannot get witnesses and even protect them when they are required to provide evidence before the Court. In short, without the full support of the affected communities, there can be no justice nor can there be peace. Finally, the Court must ensure that apart from imposing sentences on those found guilty, the rights of the victims are fully recognised and that reparations, restitutions, and compensation are paid to them. This is indeed in line with the principles of restorative justice.

But in order to fulfil these principles of retributive and restorative justice, the international community is also under obligation to raise funds for the Victims Trust Fund. I understand that the head of this department of the ICC (or his representative) is here to take part in these discussions, which is a good sign that the Court is sensitive to these concerns. Because without adequate funds being made available for the Victims Trust Fund, we can only have a one-sided justice-retributive justice without the other component which is a prerequisite for peace. 

Once all these things have been done, I believe the way will gradually open towards the institution of Restorative Justice as a new system of international law. The development of these principles of restorative justice to a level where they become integrated into the world humanitarian law could well be one of Africa’s best contributions to both the evolution of a new humanitarian law to modern civilization.

Ladies and Gentlemen: I am happy to be here in the presence of a representative of my brother Hon Dr. Riek Machar, the Vice-President of the Government of Southern Sudan, and my colleagues from the governments of Uganda, Tanzania, Rwanda, Sudan and my own country Kenya. Their presence demonstrates the importance their governments attach to the need for a restorative justice that can help us heal the wounds inflicted on ourselves by ourselves and through such a healing process build peaceful, democratic and just societies. Africans have been known to face issues head-on, and so Africa stands to be seen as a continent of the future. We all have the historical obligation to bequeath the new generation with a better continent through responsible government.

With these few remarks, I declare this conference open and I wish all the participants good deliberations and a happy stay in Kenya.

Karibuni! 

Highlights from the Key Note Address: Hon Dr. Riek Machar, Vice President, Government of Southern Sudan.(Read by the GoSS, Minister of Regional Affairs–Hon. Dr. Benjamin Barnaba) 

1. Four fundamental issues dog the Great Lakes region and Africa at large which appears to be at war with itself.

· Multiplicity of region, political ideologies and ethnicity abounds in Africa, and the manifestation of these differences often by the elites brings about conflicts. The history of civil war in Sudan pre-dates independence, and the root causes are intractably linked;

· The conscious political exclusion of non-Arab Southerners from the main body politics of Sudan prompted a small group of an Arab political elite to call for self-determination way back in 1956, which led to immediate confrontation even before the granting of independence to the country and the struggle has continued;

· Economic marginalisation and neglect adopted wholesale by the dominant economic class against the majority, the so called ‘iambic triangle,’ has led to the current impasse in the country;

· Discriminative laws and/or religious intolerance have been at the base of this continuous conflict;

2. Despite these negative developments, the Comprehensive Peace Agreement-CPA is a unique peace agreement that helped resolve conflicts in the Sudan through a process of ‘popular consultation’ and negotiation. But contestations still persist in the Darfur region because of the ‘northern entity’ problem defined by people who refused to share power culminating in the start of the civil war in 1983. This war is essentially a conflict of competing interests and as a result two and half million people have been killed in Southern Sudan.

3. Some of the civil wars in the region have been concluded through peace agreements or by war itself. The LRA / Government of Uganda peace talks are premised on the principle that “Peace is more urgent than Justice”. We are all part of the international order and should embrace human values rather than militarism. South Sudan has thus adopted the approach of ‘working for peace first without ignoring justice’ as a realistic value but not on the basis of diplomacy as constantly alleged by others. 

4. The issue of President Bashir’s indictment was whispered way back in 2003 and only came to light lately. But the urgent things to realise are the realisation of peace, the return and settlement of the affected people, the recovery of social order and the stability of the country. It is then the question of justice can be looked into and sorted out in a restorative manner. When peace is available, then it is possible to administer justice; 

5. The Wunlit Conference of 1999 and the subsequent ‘People-to-People-Peace-Process’ based on traditional way of resolving conflict enabled former foes within the SPLMA/M to end up as friends, not victors. This approach substantially contributed to the overall realisation of the Comprehensive Peace Agreement; 

6. The intellectual exercise exhibited in this research must be continued together with the grassroots community to bring about the issues of Restorative Justice in a sustainable manner. Government and political leaders should be enjoined to take the issue seriously; 

7. Traditional justice has always been crucially and successfully utilised throughout history to deal with conflicts and these approaches can still be utilised to bring about peace in countries. Hence it is important to include indigenous restorative system of justice in the main body and practice of international law. 

[Immediately after this address, the members of the press were given an opportunity to ask any questions directed at any of the above presentations. Two journalists from The Nation and the Standard raised two questions which centred on the consequences of the post-election violence in Kenya in which many people lost their lives and thousands displaced. The violence had resulted in the arrest of over 100 ODM supporters who were accused of perpetrating violence in various places of Kenya. These arrests had created a hot debate in the country as to whether their arrest was justified in view of the fact that those who caused the violence were not arrested and subjected to the rigours of the law.

The questions directed at the Prime Minister was to what he felt about the need for an amnesty for these people who had been arrested: The report, which appeared in the Daily Monitor of the 19th August, 2008 and filed by Oliver Mathenge, had this to report about the Prime Ministers response. Similar reports appeared in the Standard newspaper and versions of this report were broadcast over NTV, KBCTV, several TV stations as well as Radio and FM stations:

“The Prime Minister Raila Odinga yesterday re-ignited the amnesty debate when he called for an independent probe into the post-election violence. The Prime Minister said those held by the police should be released since the law enforcers were at the time acting on instructions from the party to the conflict. Mr Odinga said the entire state machinery was at the beck and call on the PNU (Party of National Unity), leading to the arrest of a high number of ODM supporters who were protesting against the way the election was conducted, which he said, sparked off the violence. “The country’s security personnel reacted by shooting to kill which resulted in people arming themselves,” said Mr Odinga.

Opening a three-day international conference on restorative justice in Nairobi, Mr Odinga said he was calling for an independent investigation as the country needed to pursue justice. He said that justice and peace were inter-related and Kenyans could not turn a blind eye to this reality. The post-election violence that followed last year’s disputed presidential election results claimed the lives of 1,200 people.  The Prime Minister said, however, that progress had been made in addressing the underlying causes of the violence.

He said the formation of the Grand Coalition Government set the stage for the appointment of the Kriegler and Waki Commissions to look into the various issues surrounding the election violence. The Independent Review Commission led by retired South African judge, Mr Justice Johann Kriegler, is looking into the conduct of the elections and the controversial tallying process while the Commission into the post-election violence led by Appeal Judge Phillip Waki is investigating the facts and circumstances related to the chaos. “Soon, we will set up a Truth, Justice and Reconciliation Commission, which is also long overdue, “ said Mr Odinga.”]

Reactions from the participants to the presentations:

· Victors Justice is no justice; 

· Historical injustices must be dealt with right up to the advent of independence in the case of Kenya. The Truth, Justice and Reconciliation Commission bill has been passed to begin addressing this; 

· The justice system should be functionally independent but organically part of the government; 

· Role of regional organs and organisations in promoting peace and justice must be actively re-energised. 

Plenary Session

A general round of introduction of all the participants was done under the chairmanship of Mr. George Wachira from NPI-Africa.

Presentation of the Research Report by Prof Peter Wanyande

The research report on “Restorative Systems of Justice and International Humanitarian Law”, in a rare departure from usual approach where the author presents his report, but in this case the report was presented by an independent scholar who did not author it – Prof. Peter Wanyande, of the University of Nairobi, Political Science Department. 

In his presentation, Prof. Wanyande highlighted the main points of the report in a summary form and focused on the objectives, process or methodology, findings and the recommendation. He surmised the report as being about the appraisal and critique of the current international law, international justice systems, operations of the ICC and other special courts. The appraisal and critique implies that there is some deficiencies in international law and operations of the ICC which needs to be re-examined, and suggestions are made on how it is to be improved them.

The study further questions normative foundations of scholarly and policy orthodoxies of the subject. It attempts to answer how broken societies can be resolved without leaving gaping holes and wounds that continue to fester in the aftermath. This by no means is a simple process because political and social dysfunction can continue unabated.

Clearly there is need for international law and justice system to take into account other justice systems in order to make it more effective in governing relations between states and dealing with states, individuals, groups and communities that commit crime against humanity e.g. war, genocide etc.

In order to do that, the report provides a brief background to the origins of international system: which points out and dates back to 1648 when the Westphalian Treaty was signed. It indicates various struggles before the establishment of the ICC; leading to the Rome Conference and spells out the various principles developed in the process. It looks at traditional system of justice in its numerous tenets by case study methodology.

The report points out that international law as presently crafted does not incorporate other systems of justice, yet the crisis evident especially in the South can not be dealt with under the rubric of international law alone as currently crafted. International law originally dealt with crimes between states, but now there are crimes against humanity which are committed within states in small internal conflicts, which become regionalised and at times internationalised. A lot of crimes are rooted in the conflicts which occur in these countries; therefore traditional system of justice ought to be used in tandem with the international courts. These traditional systems have worked in Mozambique and South Africa to bring about peace and reconciliation with better results. The Rome Conference overlooked this experience and instead highlighted the adversarial approach with little attention being given to the restorative systems.

The report indicates how alternative systems of justice work in other countries, and singles out Tanzania & Kenya to demonstrate how different systems of customary law work side by side with official law. It discusses arguments that the practice and concepts of transitional justice does not work in certain situations. For instance even in countries which exhibited crimes against humanity like Uganda, Sudan and Rwanda, traditional justice system became appealing to the citizens of the affected area even when the ICC was asked to intervene.

The report details some of the problems ICC is faced with particularly in the African context. The African continent has seen a majority of conflicts often resulting from religious, ethnic, and racial sentiments, demonstrating something has gone wrong in society and this leads to the collapse or failure of states in certain instances. The report offers strong arguments to demonstrate failed states not being capable of protecting people from violence and destruction or even being able to try criminals. There is always the tendency to regard the State and the political leader as being beyond the reach of the State’s own laws and international law, making them criminals themselves against their own citizens. Although these states adopted democratic systems of governance, they ultimately are deprived their citizens of their democratic rights, and ended up working with the ICC to protect cronies.

In dealing with conflicts in the South, alternative means of expending justice ought to be used. The strength of traditional system of justice lies in the fact that they look at root causes, involving community in their solutions while also emphasising reconciliation, restoration, and removes of tensions in communities in conflict. In doing so the systems work with victims, perpetrators and the community at large conjointly without discrimination.

The report finally calls for an integrated approach to international law that open to contributions from various systems of thoughts and practices. It should maintain the universal standards of justice and accountability, but address the root causes as well in the contexts in which they occur. Religious and Traditional leaders have been noted to be more forthright in this approach. Due to persuasions from traditional and religious leaders, President Museveni of Uganda agreed to the traditional system of justice and to forgive rebel leader Joseph Kony who had been embroiled in insurgency against his government with numerous atrocities in his trail for over twenty years. Victims of conflict have high regards to alternative systems or forms of justice. This calls for the need to look at the issues in a very holistic manner and not in a dichotomous way.

Prof. Wanyande concluded his presentation of the report by pointing out that the research report is very rich in terms of primary resources and makes a very strong case for the integration of international law and restorative justice into a single system. 

The Consultants’ Comments about the Report: There were two consultants who were commissioned to comment on the Report: Professor Makau Mutua and Professor Mwesiga Baregu

1) Prof Makau Mutua

In his reaction to the report presented, Prof Makau dwells a lot on the deficits of transitional justice approaches and debunks the dichotomy or dualism of many aspects of the system. (see paper on “Unpacking Transitional Justice: A Review” by Makau Mutua – Dean & SUNY Distinguished Professor, Buffalo Law School, The State University of New York).

Professor Makau asserted that ‘there is a place in understanding traditional justice for universality. If we are to create a real universal society, then all should bring their historical practices which must be taken into account.’ He questioned how we are going to excavate the minds and not trade justice for peace.  

Professor Makau argued that attempts to locate political and civil rights in a different normative plane than economic and social rights – while attentive to political biases – have no scholarly defence or argument simply because it is impossible to imagine a right in one category that does not implicate a right in the other.  As an analytical question, the distinction is purely fictional and has no bases in a normative argument.  The same is true of the distinction between law and politics or the humanities.  For the purposes of social transformation, such distinctions only serve to limit the potential of the transitional justice vehicles.  

Thus international criminal law needs to imagine itself as not in isolation from either geopolitics, or the national political interests that animate and motivate political actors who will be subject to transitional justice projects.  Nor would it make much sense for retributive justice processes to pay no attention to – or be separated from – the economic and social needs of victims or women, for instance.  What kind of a lasting or effective solution would only focus on criminal sanctions for perpetrators while leaving completely unattended the moral and material needs of vulnerable individuals and groups in society?  Would that not simply leave intact the power structures of yesteryear and the fault lines that caused the pogroms in the first place?  If such an approach does not address powerlessness in all its multi-dimensions, how would it hope to deal with impunity? He concluded from this that the integration of various normative approaches that touch on the human condition is the only viable method to achieve this.

Prof Makau analysed the weaknesses in the transitional justice approach and pointed out that it is a difficult and complex one, particularly because it is a work in progress.  Lessons from practice are still trickling in, and it will be sometime before definitive data is accumulated.  But one thing is clear – we know what does not work, and what might work. He pointed out that what the report had given was an opening to re-conceptualise transitional justice projects and reformulate them from their traditionally narrow normative bases.  Although it seems obvious, there has not been adequate work done on the indivisibility of the approaches to transitional justice.  He noted that the report had done one of the more comprehensive works on why we must rethink how transitional justice is done.  In so doing, the report had pleaded for a more open mind to collapsing – or at least resisting the reification – of traditional totems of analysis and action.  The report had shown that the human condition does not respond to abstracted categories.  Rather, its complexity and density require a nuanced understanding of what will motivate individuals and groups to imagine a new and different life together.  How we think about the choices that have to be made to create a viable bridge to that new society will depend on our ability to avoid intellectual rigidity and policy myopia.  But none of these will bear fruit unless political actors in Africa imagine a larger vision for the continent, which includes the adoption of restorative responses to crises. 

2) Prof Baregu

Prof Baregu linked the study to the role of key actors in a conflict scenario, namely the peace maker, brokers, opportunists, entrepreneurs etc who do both investigative and police work.  He called upon 3 or 4 consensuses to be built:-

· On aspects of the report touching on conceptual framework, the methodology, choice of case studies, and comparability so that it gets a bearing on policies;

· When discussing the ICC justice practices: are we looking at jurisprudence or practice?

· On integrating traditional practices and trying to link them into modern practices and probably the wider political landscape, he questioned whether the legitimate political systems in place adequate and were accepted spontaneously? 

· He identifies a number of challenges resonating around:-

i. Characterising the political system;

ii. Global setting and power structure. Where we are standing now vis-a-avis changing power and sovereignty. Is sovereignty declining or getting stronger? 

iii. Integration of national and international jurisdictions;

iv. Integrating modern and traditional practices. For example, truth commissions deals with the past, national conferences deals with the present, and reparations deals with the future.

Responses from the participants:

Prof Nabudere

Prof Nabudere responded to the presentations by thanking the presenters for their contributions. However, he drew attention to the need to integrate the different systems of justice into a new coherent whole comprising all the sources in a restorative manner. Prof. Nabudere alluded to the two faces of the ICC in which the Rome Statute recognises the right of victims to reparation, restitution and compensation and created a fund from which compensation and reparation could be paid. Thus the dichotomy between criminal law and restorative justice were removed if this provision is put to use in a consistent way with the traditional systems. We should then build a case to make ICC work more towards restorative justice by expanding its role in the communities in this respect and other related roles. Paying compensation is actually a retributive move in traditional systems and should be integrated into the Rome Statute.

Hon. Tarcis Karugarama – Minister of Justice & Attorney General, Republic of Rwanda.

Hon Karugarama expressed happiness that the report was made and the research had been reasonably well done. It thus provides a good point from which to build and do further research. However, he asserted that the report does not give enough justice to the Gacaca system in Rwanda and pointed out some statistics that attest to the strong points of Gacaca as follows:-

· 1.2 million Cases have been handled by the Gacaca vis-à-vis 15,000 cases by the other justice system and ordinary courts;

· 95% of the Gacaca cases are outside prison and doing community service or work of a public nature;

· Only 65% of the ordinary court cases are committed in prison;

· The ICTR has handled only 40 cases of which 80% are in prison over the last ten years;

· Of the 56,000 returnees who came forward, 28,000 (half) were convicted of genocide crimes. The rest of the 1.2 million cases are deployed in public service attesting to the goodness of the restorative justice of the Gacaca;

· The abolition of the death sentence by Rwanda saved some 150 people on death row. 

· Gacaca is therefore a tool to propagate the principles and practice of restorative justice.

The Minister pointed out that universal jurisdiction can not be carried out without checks and balances or regulatory mechanism to ensure that there are no abuse across other cultures. 

 Comment from other participants (highlights)

· Concept of traditional justice does not apply to mass crime; 

· Caution was made on giving away the advantages of transitional justice mechanism that try to link the different mechanisms at play; 

· Focus should be on building a better future, by reversing the direction of negative consequences in a positive way. What is going to be effective? This calls for the right and equitable balance of what is going to work. Analysis of criminal justice in a deteriorating conflict situation and analysis of political/social science of dictatorships etc. needs to be done; 

· It was noted that the punitive aspect of the ICC will do nothing to solve the peace issues if civil society organisations do not do what it takes to handle reconstruction; 

· The report should be tailored in a street-friendly language to allow the currency of the debate to be made more widely available; 

· The report should mainstream more on the law justice issue. What are the key indicators of reforms of justice since everything is in transition including laws etc.; 

· In the situation of flux and mobility what role can civil society play to provide a cutting edge to move the process of restorative justice forward? 

· Research is biased in lumping restoration with retribution. The phenomenon of ‘counter-genocide’ and ‘concurrent-genocide’ calls for a system of harmony, justice, policy and ideas of social democracy. An example was given that Spain had indicted almost the entire officials of the State of Rwanda. The core of the problem was that the Batutsi group were classified as non-Africans; 

· The issue of real political concerns needs to be factored in; 

· Caution must be made on the use of the terminology ‘traditional’ since it evolves and it’s not static; 

· The research it its methodology lacked a synthetic comparison of the case studies to draw synthetic conclusions; 

· Certain challenges were pointed out that:

· Traditional justices apply in small scale cases but most post conflict crimes are large scales in nature,

· Traditional mechanisms are developed within the same group. How do you apply it across other cultures? 

· Traditional justice is likely to be compromised by politics since the political elites twist it to their advantage;

· Dichotomization of international law and restorative justice, what is the most appropriate mechanism for the nature of the crime; 

· Africa is not just consuming ideas but must address its own issues;

· Traditional justice is universally accepted, dominant and is the most sincere form of justice, and its value should be allowed to impact positively on the ICC; 

· The current court systems of law are only accessible to minority and justice is skewed to those who can pay lawyers and in some cases bribe Judges; 

· The ICC is an important innovation by humanity, but focus must be made on its weak aspects to improve it, by making proposals its better performance; 

· All Africa countries are failed states when democratic issues are not being handled adequately; 

· Hon Rugunda pointed out that the attack on President Museveni that he had ‘created the conditions for a perfect storm both in the north and everywhere else because of political despotism and a failed transition to democracy’ was not fair and was uncalled for.  He had made mistakes but these can be corrected. The peace talks between the government of Uganda and the LRA had not failed; only Kony requires more explanations on the new special courts suggested in the Accountability and Reconciliation Agreement reached in Juba; 

· The problem raised by Prof Makau of “Moral Universe” behind the justice system; what does it mean? 

· Why do we integrate the various justice systems and not just run them concurrently? 

· The key innovation in the South Africa experience was that Amnesty was traded for truth telling. It was a form of ‘conditional amnesty,’

· Is it possible to institute a supranational body to check the work of the ICC?  

Response

In a brief response to the various comments and reactions from the participants, Prof. Wanyande pointed out that the report calls for caution It does not over romantise the traditional systems. The limits of pragmatism calls for development of judicial norms that closely approximate to what society feels is right. There is need to be more open in attempts to comprehensively define criminality. Selective definition of criminality may appear lopsided, that is why some criticisms have been made to the effect that the ICC is for Africa is imposing a rigid justice system. Going for peace first enables justice to happen, which in turn contributes to long-term peace building. All these processes must be close to the society affected.

Break-Away Sessions

Group Work / Discussions

After the plenary session, the participants voluntarily assigned themselves to four different groups to discuss special interest topic. Each group was provided with a set of guiding questions/issues for each group to try to respond to as well as their own questions/issues they may want to include. The groups were assigned as follows:-

Group One:
The ICC – Mandates, Progress and the Current situation; The ICTR – mandate, Legacy and Completion strategy and legacies.

Group Two:
The role of Traditional Systems in International Justice.

Group Three:
The Role of Civil Society in international justice.

Group Four:
Restorative Justice and International Humanitarian Law. 

The reports from the group work were reported the following day to the second plenary session.

DAY 2:-

Plenary Session

Presentation of group reports:

Group 1: A discussion of the ICTR and ICC 

Ten distinct questions were raised 6 relating to the ICTR and 4 relating to the ICC.

The group was held under the chairmanship of Mr. Egbe, a Prosecutor from the ICTR, Arusha. The groups drew from the expertise, which included to ICTR representative, the discussion initially focused on the questions relating to the ICTR.

Discussion Outcomes

1) Discharging the ICTR’s responsibilities 

In relations to the crimes: Prosecution of 43 of the senior members of the regime including the Prime Minister and leading military and government leaders had been completed. 

On the development of jurisprudence in international criminal law: Mr. Egbe highlighted the case of Prosecutor v Akayesu, No. ICTR-96-4-T, Judgement (2 September 1998) in which rape was held to constitute the actus reas of genocide and the Semanza v Prosecutor, No. ICTR-97-20-A, Judgement (20 May 2005) in which command responsibility was established with any formal superior-subordinate relationship between the accused and the perpetrator, allowing civilians to be found guilty of ordering as a mode of liability.

In relation to the consequences of the genocide: It was observed that this was a far broader question. Promoting reconciliation in Rwanda was seen as a secondary objective to the prosecutorial process followed by the ICTR but as the Tribunal winds down there is a need to reflect on whether this strategy had been achieved. In this respect acknowledgment should be make of the large number of legal professionals, students and journalist from Rwanda who have visited the ICTR and benefited from its work. There is a need to directly face the criticism that the Tribunal has cost too much and taken too long. However, it was emphasized that the assessment should go beyond simply numbers.

Training of personnel was also suggested to be important. The ICTR employs 119 nationalities and more importantly the largest number of African delegates in a single UN institution, including highly trained lawyers, judges, administrators and investigators. This provides an enormous resource in the form of judicial capacity of African actors and should be used by the continent in the periods ahead. 

In addition there has been a conscious effort to employ as many Rwandan nationals as possible so as to build up judicial capacity that can then be applied in the domestic setting. 

In a more detailed discussion of the ‘restrained’ relationship between the Rwanda government and the ICTR raised in the third question, it was put forward that the relationship with the Rwandan State was placed under initial strain, with Rwanda voting against Security Council Resolution 955 establishing the ICTR. However, in further debate it was stressed by the ICTR representatives that the relationship has improved through effective diplomacy.

2) Connection between the three tiers of Justice 

In facing the challenge to integration, the issue raised by one of the participant was whether different standards apply to different systems of justice? The debate drew on the power of perceptions: It was raised that in the case of the ICTR that in the minds of the victims in Rwanda those standing trial in Arusha were already guilty who needed speedy trial and sentencing. There was an expectation that there would be expeditious justice. This expectation was not met. It is perceived that in denying committing the crime, the accused, in public perception in Rwanda, is looked upon as telling lies. 

In contrast, a man of similar leadership status to some of those tried at the ICTR is brought before Gacaca, he confesses and the community is given the opportunity to add additional evidence, following this he is punished. There is an instant recognition by the affected community that a process of justice is happening. The perceptions are important.

What this shows is the there can be a disconnect between traditional justice and Western forms of justice. There is a need for practitioners such as those participating in the group discussion and in the conference as a whole who work in one system to work towards understanding and seeing the good in the other. This requires communication and integration of the two systems will depend on such a change in attitude and the reform of the systems.

Perceptions were also discussed in connection with the ICC in response to the second and third question in relation to the ICC. In this instance the question raised was in connection with the perception that the ICC was established to deal with African ‘failed states’ problems. During discussion it was stressed that this was not the founding rationale of the Court but it was noted that the current prosecutorial strategy being followed does run the risk of this becoming an increasingly dominant perception of the Courts activities. In addition it was raised that it is important to note that in respect of the DRC and Uganda the cases were referrals by the States themselves.

“Perceptions are important, ordinary people make comparisons.”

In response to the question of outreach of the ICC, a participant raised heavy criticism of the ICC outreach programme in that it does not address connection with affected communities adequately. It is a means of public relations pursued by the Court to pave the way for ICC prosecutions and not a two-way process that the Court should promote.

3) Discussions on Development

It was suggested that the debates about peace and justice will remain academic in the face of continued lack of development: “Development is another name for Peace.”

As a member of society, while discussions of justice can and should continue, they will not have lasting effect if not coupled with development and social transformation.

4) The Completion Strategy and the remaining cases in the ICTR:

In light of the failure of the Rule 11 bis regarding the transfer of cases, although there are still pending appeal, it was suggested that the most important response would be the extension of the ICTR’s mandate until the trials of all those currently incarcerated in Arusha have been completed.

However it was argued that the failure of the transfer cases raises a number of big questions that need to be grappled with:

· What do these decisions by the Court say about the Rwandan judicial system?

· What are the implications of this for the ICC and the notion of complementarity?

· What does it imply about the success of the involvement of the international community?

These questions are raised, but the answers are not easily determined.

In relation to the question four, five and six raising issues around the archives and legacy, the Tribunal has set up a committee to deal with these issues and is debating three potential routes:

· The archives could be handed back to the UN and stored at the UN headquarters in New York;

· The archives should be kept in the region-it was suggested they could be housed at the UN officers in Gilgil in Nairobi Kenya; and

· Alternatively it is suggested that it should be housed in Rwanda as the work of the Tribunal relates directly to the history of the country in question.

These issues are all currently being debated.

In relation to fugitives, it was explained that the extended mandates relates to the whole of the Tribunal and not only the judges. This suggests that the Tribunal will complete the cases of those currently incarcerated and that at the end of the mandate it will submit an assessment to the Security Council outlining the outstanding issues relating to indictment in which the accused has not been apprehended.

The issue of transfers under Rule 11 bis is and will remain subject to the decision of the Court. 
4) Discussion on Compensation 

The issue of compensation was raised in the discussion of both the ICTR and the ICC. The group acknowledged the importance of the restorative nature of compensation raised by Prof. Nabudere in the report and offered direct feedbacks.

In light of the situation in Northern Uganda, the issue becomes how practical compensation is in both instances of tradition practice and in instances of criminal and civil litigation? 

There are some major practical problems raised in the discussion of compensation:

· If compensation extends beyond the bounds of those directly involved in the litigation, as would be in the case of mass atrocities, what would be the standard to access those who are eligible?

· How will exclusion of some people affect community cohesion?

· What if the needs of some parties are not given a platform to be heard as would be the case of child-headed households?

· Can society realistically contribute to a compensatory scheme?

· What about the role of the State and the International Community?

In drawing on discussion that have been occurring in relation to the PRDP in Uganda, the suggestion was made that broader compensation may be possible through the channelling of funds into community development initiatives, such as building community centres, schools, restocking livestock herds and providing clean water. This allows the reward to be more general and meets the needs of the whole community.

Through specific discussions of traditional practice followed in the Cameroon, the crucial point that compensation can also be symbolic and it is often in the process and act of compensation that the strength of the process is really realized.

Two other issues raised were those relating to scale and timing. The numbers of individuals involved in mass atrocities must be taken into account when exploring the need of delivery of compensation. Timing is also relevant when criminal trials may involve a very drawn out process and there may be need for more immediate relief to those affected by the violence.

Suggestions

1) Procedural: The participants felt they would have benefited more from the discussions if they had received the questions in advance before coming to the conference as they would have been able to bring supporting material, allowing for a more substantive analysis relating to the ICC, thus facilitating the narrowing of the questions, drawing out the key areas for discussion. Prior contact would also have allowed for direct discussion between the Tribunal, the Defense and the Victims Groups, allowing for a greater understanding of the differing perceptions.

2) Lessons learnt: If the ICTR is going to be of any value it needs to be assessed in terms of forward-looking processes. What have we learnt from the process and how can we effectively use of the ICTR personnel in establishing and sustaining judicial processes on the African continent.

3) Compensation: Compensation can be broadly explored to move beyond compensating only those parties to the litigation. Individualising compensation may create further conflict. In advocating for a central role of the ICC Victim Trust Fund broad community based compensation must be stressed as well as individual litigation.

Group Two: 


Group 2, which explored the theme of “The Role of Traditional Systems of Justice in International Justice,” was attended by ten participants as follows: Sylvia Servaes, Phil Clark, Bilham Olenadha, James Latigo, Samuel Tindifa, Mark Salter, Rwot David Onen Acana, Charles Kayitana, Peter Gai Lual, Peter Adwok Nyaba. The Rapporteur was Phil Clark.

The group made the following main points:

· Sudan employs a vast array of traditional practices, many of which are not discussed in the report. These practices are more varied than simply the Nuer-Dinka mediation tools that are often discussed in this context, comprising a wide range of Islamic and non-Islamic processes, which deserve further exploration. 

· Generally speaking, the report should expand the analysis of traditional practices across the different countries and societies in question, highlighting important comparisons and contrasts.

· The report focuses on conflict resolution but some group members argued that conflict prevention was also a necessary theme.

· Regarding intersections between local and international justice, such relationships are more straightforward in some countries than others. For example, the popular legitimacy of local practices varies widely across societies – with varying degrees of public participation and consultation – which in turn affects the extent to which it is justified to consider combining local measures with international processes. In the Sudanese and Ugandan cases, one significant problem in this regard is the lack of consistent principles and processes across different communities, which complicates efforts to discuss ‘local justice’ and its relations to international principles and practices. 

· Nonetheless, the group stressed that local-international relations must be two-way traffic, overcoming adversarial tendencies that currently characterise some justice situations in Africa and seeking common principles and approaches. Burden-sharing among different levels of justice could help avoid overwhelming single institutions and bolster their legitimacy among affected communities. International justice institutions should recognise the importance of local processes in terms of delivering effective and low cost justice. Different levels of justice should explore the possibility of evidence- and information-sharing among them, to avoid duplication of work.

· On the question of ICC outreach, the group discussed the extent to which the Court had ramped up its efforts in northern Ugandan only when it began facing difficulties in securing witnesses and evidences to build its own criminal cases. Consequently, much of the ICC’s current outreach in northern Uganda is still geared toward the ICC’s own interests, rather than those of victims and other local actors. This limits civil society engagement with the ICC and constitutes a wider issue that the ICC must address.

· The ICC has complicated its own work on the ground in situation countries by failing to hire country experts. The effect of a lack of domestic expertise among ICC staff is apparent in Court outreach and other activities. ICC states parties must address this issue when next ratifying the Court’s budget.

· Gacaca represents a case of a local institution drawing heavily on international principles and experience, as its creation involved a wide-ranging dialogue among community-level, national and international actors. This highlights that domestic-international conversations on justice issues are possible and often highly constructive. 

· It should be emphasised that the state continues to play an important role in many local or traditional practices, for example in gacaca in Rwanda and the Bashingantahe in Burundi. State involvement or interference can often complicate the work of local institutions and should therefore be considered carefully in their creation and continue to be a focus for civil society actors and other monitoring agencies.

Group Three:  The role of civil society in international justice
(Group members: Rev. Grace Kaiso, Justice Patrick Tabaro, Karen Colvard, Richard Mugisha)

1. How can CSOs expand their involvement in the activities of the ICC? Latin American CSOs might have championed the establishment of the ICC but now the kind of CSOs influence the ICC agenda are mainly donor-sponsored groups. The court has hijacked the justice initiative thus the grassroots communities’ awareness has to be raised to regain and to own the initiative and to create space for the grassroots to talk back and change the top-down state of affairs.

2. What role can the CSOs play in assisting the ICC fulfil its mandate and in what way? Local people can deepen the ICC’s knowledge of the situation in their areas. For instance, while the ICC has a narrow view of the causes of crisis in northern Uganda, the people on the ground have a deeper understanding of the causes and if the ICC listened they would have different priorities. This would avoid the dichotomisation between justice and peace. ‘The perceptions held by ordinary people are not the same as ours’. Kony, Lukwiya, Vincent Otti and the other indicted fellows, did not cause the war. It is much more complex. What the people in northern Uganda want is peace, what GOSS wants may be something else.

3. How can CSOs help communities ‘deepen democracy’ in post conflict situation under ‘Transitional justice’? 

· Create a model of grassroots democracy in countries where the ICC is active; These models would be people-to-people efforts working as catalysts for national processes. These would be organised forms of citizens’ response as first steps towards a national conversation. Thus they will carry out purposeful regional exchange programmes to broaden all communities’ the understanding of each other;

· They could form national and international chapters that would present their views to the ICC about situations on the ground; 

· Professional (elitist) CSOs should be challenged to re-think their objective to enable communities to build on the existing urban-rural networks. They should link more with rural communities and carry out programmes together;

· Engage the national leadership: A new leadership which motivates the communities to invest their money in development project instead of spending it on alcohol will then emerge;

· This deepening of democracy is even relevant in the absence of the ICC. It serves to curb the autocratic powers of the state. With this capacity the CSOs will then engage the autocracy of the state. 

4. Monitor government policies and identify potential conflict in these policies. The CSOs should also develop and advocate a multi-level and a multi-layer conflict management framework. This should include monitoring, resolution, and management of conflict. Members will be nominated to a national commission for conflict resolution, prevention and management. Government can participate and support the initiatives but people should have the initiative to solve intra- and inter-community conflicts. Centres of learning and CSOs can work to analyse proposed and new government policies to identify potential conflicts. Voluntarism is crucial to all civil society efforts.

5. How can the report be improved and used for different purposes? Simplify, abridge, and make a brochure and a manual for training out of the existing report. The report itself can be published for use at university level.

Group Four:
Restorative Justice and International Humanitarian Law
1. Are the proposals and recommendations in the report on how to introduce ‘restorative justice’ adequate? 

The working definition of Restorative justice could be stated as follows: “Concern with restoring victims of a violation, to address the violation or injury inflicted on the human being rather than the state.  Victim is a full participant and guides the process. Encounters between the victim(s) and perpetrator (s), discuss and agree on nature and form of amends – payments, fines, actions, works, deeds, expulsion.  This may be termed a Negotiated Settlement. The encounters may be in person, face-to-face, or virtual, in the same building.  Distinct from a retributive system, though aspects of retributive measures may be part of the amends or resolutions that is result from the encounter.”

Who is a victim in post-conflict environments may not be clear and easily determined. There is the example of child soldiers, they may be both victim and perpetrator. Consideration: victim and perpetrator may not be equal parties to discussion because of disparate power relations. 

Timing: When can these processes of restoration occur?  If the encounter occurs close to the time of the injury, tensions may be high and the discussion between the conflicting parties may not be fruitful. A consensus will ultimately emerge that the time needs to be considered carefully though there is no rule that may apply to all cases.  Acknowledgement of a certain cooling off period would be productive.  

Why should we turn to restorative or alternative systems?

We have to acknowledge the shortcomings of the current state systems.  Considering the inherent weaknesses of current systems, overloaded courts cannot manage to process and adjudicate all claims before them. This is therefore unresponsive to the needs of individuals and communities.  Inaccessibility of the modern systems, time, money, location, are not conducive to a system of transparent justice. In this way, the current justice system does not reach out to the populace. Restorative system on the other hand is society and community focused.  Traditional systems do hold a certain sway, and may be trusted by communities that have confidence in their institutions or ability to address issues in a timely and efficient manner. 

A Certain pragmatism emerges that this is required.  Criteria and principles would need to be developed to evaluate whether or not traditional process are restorative or not. This should be undertaken in further studies and research.

2. How can traditional systems integrate with contemporary, modern, systems of justice?

Integration: should take the form of interface the systems. Alternate court systems (religious, traditional, etc.) are in operation and need to be brought into relation with state systems, approaches, delegating some authority to the courts with respect to particular issues. There is need for the recognition of particular processes and a sharing of adjudicative roles. Integration occurs in both directions, alternate courts or systems may adopt certain procedural protection or rules to enhance their equity.

Enabling laws – Integration effects both.

Codification – research and assessment to propose reform to state systems that include community principles, democratising state systems with traditional practices. This enhances state systems to be people-based systems, injecting participatory processes to legal reform of state systems. 

Example: Institutionalising the Gacaca system. 

Themes: Democratising the process and reforms to the states systems – developing participatory methods to influence the legal process. 

Moral universe, moral discourse should guide the process and outcome. Through out the discussion the point of view emerged and came to the fore over and over that efforts should be guided by a moral compass. 

3. How can the process of moving from ‘transitional’ to restorative justice be handled? 

How to transition: Presumption – moving from Bad to Good

· Capture the political class.  To persuade them to accept reforms and changes, adopt them and own them. Political leaders need to be convinced, cabinet ministers and so forth are important in bringing about the changes. They need to be part of the process, including the meetings and workshops fora that address the transition modalities; 

· Empower transitional justice commissions, mechanism. These commissions need to conduct research and proffer reform recommendation but importantly these commissions need to be empowered with a monitoring responsibility, to follow-up on adoption and implementation efforts;  

· Legislative processes are long drawn out affairs and a group empowered to advocate and continually champion the reform recommendation will enhance these chances of adoption.  We have all seen reports die on the shelf or filed in the waste basket; 

· Deepening democracy, developing participatory processes to solicit and include the input of the people and the community.  Considering that the process or product resulting from the exercise observe certain common principles, to preserve basic rights and protections;

· Norms of observance: establishing networks.  

Institutions:

A public debate needs to be initiated, a public campaign that include civil society, communities, and government about the need for new institutions.  Actively engage public and to solicit their opinion of the processes. New courts may be created under existing structures using new laws. Care should be given to selecting people to manage and staff these institutions.  Consideration should be given to gender balance and the outreach to community members.

4. How can the report be improved and how can it be used for different purposes. 

Report - A simple abbreviated version of the report needs to be developed, not merely an executive summary but a easily digestible plain English, simple language version to disseminate information to the public. 

-The report may also be used in education to promote reform thinking and propositions;

-A memorandum using the material from the report should be presented at the ICC Review Conference scheduled to take place next year for consideration before the ASP; 

-Conduct regional research on the agreements from the Great Lakes and Eastern Africa region to review the ceasefire and peace agreements between States.  What are their commonalities, lessons learned, recommendations, and shortfalls in the process;

How can these conflict resolution processes be more participatory to include people and communities affected by the conflict not merely parties to the conflict: Through outreach and participatory processes 

Presentation of Conference Statement

(Read by James Latigo)

CONFERENCE STATEMENT

INTERNATIONAL CONFERENCE ON RESTORAIVE JUSTICE AND INTERNATIONAL LAW

Intercontinental Hotel, Nairobi – Kenya, 17th – 20th 2008

Conference Statement & Recommendations

Preamble:

We, the participants of the International Conference on “Restorative Justice and International Law” held at Intercontinental Hotel, Nairobi from 17th to 20th August 2008, to reflect and deliberate on the findings arising out of the research on “Restorative Systems of Justice and International Law” conducted under the auspices of the Marcus-Garvey Pan Afrikan Institute, appreciated the quality of the research carried out and the relevance of the findings towards building a peaceful and just society. 

In consideration of the research findings, in-depth discussions were done under focus groups on four key sub-topics of:-

1. The ICC: Mandates, Progress and the current situation; and The ICTR: Mandate, Legacy and Completion strategy and legacies;

2. The Role of Traditional Systems in International Law;

3. The Role of Civil Society in International Law; and

4. Restorative Justice and International Humanitarian Law.

The participants arrived at the following recommendations on the various themes:

A.
The primacy of Restorative System of Justice

The Conference was unequivocal about the limitations and practices of current conceptions of transitional justice. As a result, it was convinced that the more holistic notion of restorative justice would largely cure these deficits and provide a solid foundation on which to confront legacies of dispossession, marginalisation, and human rights violations. That is why the Conference agreed that transitional justice cannot be an effective bridge to a more secure and sustained future unless it was understood through the prism of restorative justice.

B.
Restorative Justice and International Humanitarian Law: 
1)  The international and national legal system should be reformed to recognise and include restorative principles of justice.

2) Recognise important lessons from restorative justice that pertain to international law; the value of participatory and consultative justice processes and the need for justice processes to maintain legitimacy among the population concerned. This includes the soliciting and the involvement of all stakeholders such as victims, communities, perpetrators, governments, community leaders and religious leaders.

3) Dispensation of justice should take into consideration the wider aspects of restoration in all its forms;

4)  The ICC should acknowledge the potential role of restorative justice systems in the context of the Courts calculations with regard to complementarity;

5) The award of reparations, compensation, restitution, and rehabilitations by the Court under articles 75 and 79 of the Rome Statute should, as far as possible, be done in accordance with traditional systems and community involvement in a restorative manner, otherwise reparations to individuals and groups can lead to further conflicts and tensions in the communities; 
C. The Role of Traditional Systems in an Integrated International Law
6) Internal Recommendation: There is scope for cross-country analysis drawing out the contrasts and commonalities of traditional systems discussed in the case studies within the report. Traditional systems should be analysed in order to identify relevant elements and conditions for restorative justice.

7) Recognise that traditional Institutions are not static but evolve to the needs of society.

8) The ICC should acknowledge the potential role of traditional justice systems in the context of the Courts calculation with regard to complementarity.

9) Greater consideration for the scope for integration of different levels and types of justice processes e.g. information and evidence sharing that has occurred between the Gacaca Courts, the National Courts and the ICTR.

E. The Role of Civil Society in International Law
10) Strengthening Civil Society to engage the UN system, the ICC and State Parties so as to inform the international justice system from the grass roots.

11) Civil Society to play a pro-active role in identifying, preventing, managing and resolving conflicts.  

12) Civil Society should draw on the wealth and knowledge of capacity that already exists in communities.

C. 
The ICC: Mandates, Progress and the current situation; and The ICTR: Mandate, Legacy and Completion strategy and legacies;

13) The ICTR employs the largest number of African delegates in a single UN institution, including highly trained lawyers, judges, administrators and investigators. This provides an enormous resource in the form of judicial capacity of African actors that should be used by the continent after the completion of its mandate.
14) To hire much more local country experts particularly senior staff drawing upon existing knowledge from Civil Society, universities, national and international judicial institutions.

15) Structural re-alignment of the ICC to focus and enhance its field presence and outreach through delegating authority to field officers.

16) ICC should be more transparent in its selectivity (choice) of places, countries and people to investigate.

17) The independence of the ‘prosecutor’ must be maintained.

18) We recommend further study into how the various justice systems can be integrated to work hand in hand by incorporating principles and processes from the different justice systems into an integrated international law.
F. The Rome Treaty Review Process

19) There is need for concerned CSOs and researchers working on issues of Transitional Justice and Restorative Justice to quickly develop a strategy for engaging with and contributing to the review of the Rome Statute to take place in 2009 and that a Memorandum containing such recommendations be written and submitted to the Secretariat of the State Parties.

20) There should be set up a committee, which should work with the Marcus Garvey Pan Afrikan Institute as a focal point to enhance the work of restorative justice and practices in addition to other local CSOs who are working on similar issues.

21) A short version of the key arguments and recommendations from the report’s recommendations be developed by the Focal Point to act as an information and advocacy tool for purposes of enhancing the case for a restorative system of justice as well as restorative practices in other areas of human concern.

Thank you!

THE WAY FORWARD

The Conference adopted the following practical considerations for the way forward:-

1) Open consultations with conference participants to a period beyond the Conference via e-mail and other means tenable.

2) A Special Select Committee to work on the final Conference Statement for wider circulation was appointed. These were: Prof. Nabudere, Prof. Makau, Mark Salter, Richard Mugisha, Phil Clark.

3) The Final Conference Statement should target and relate with the upcoming review conference of the ICC.

4) Interactions of civil  society, academia, and government are a unique and correct method of working together should continue. Especially, a ministerial core group should be formed to assist implement these recommendations, especially in presenting the review memorandum to the State Parties.

5) The report should be used to impact positively on some aspects of the forthcoming Rome Statute review conference.

6) Participants are encouraged to send feedbacks by e-mail on areas of the report they think should be pruned.

7) Produce version of the report for teaching purposes in tertiary institutions for degree study purposes.

8) Tailor the report in form of a manual for grassroots training (Certificate for CBOs).

9) Produce a monograph for CSO dissemination and training.

10) A Special Brochure on Restorative Justice should be produced for wider dissemination.

Loose Terms of Reference for the Select Committee

a) Initiate first contact by e-mail while circulating the Draft Conference Statement with attachment of the respective Group’s reports.

b) Members to circulate their inputs via the same e-mail contacts to the committee members.

c) The final Statement should be ready by September 8th 2008 for wider circulation.

d) The final statement should be circulated to several audiences including governments, CSOs, groups in the region etc.

e) The Executive Summary version of the research report should be ready in tandem with the Conference Statement.

f) Mention should be made of other documents produced as a resource and interested Committee members should supply these references.

g) Include the participants in a communication to give suggestions on publications on Restorative Justice Issue to be included as resource materials. 

THE POST-CONFERENCE AGENDA

Below is a summary of the recommended activities to be undertaken in the post-conference period:

A. Research Report

Report is to be broken down into six products.

1) General Brochure on MPAI,

2) Brochure on Restorative Justice,

3) Revised Executive Summary, 

4) Training manual for CBOs – 20pages,

5) Monograph for general distribution and training in CSOs, Centres and Institutions – 50 pages,

6) Revised compressed report for advocacy and wider distribution,

7) Book- 150 pages to be published and sold in bookstores and used as teaching material at universities.

B. Implementation of Results
1) Five person conference committee to edit conference statement and decide distribution;

2) MPAI’s implementation network to help implement approved post-conference programme as well as acting as a focal point to advance the agreed ideas to the Rome Statute Review Conference;

3) Ministers group to be formed. Dr. Rugunda to be contacted.

4) Memorandum to state parties on review conference November, 2008;

5) Director travels to Kenya/Rwanda/Sudan/Tanzania/Uganda to advance the post-conference programme;

6) Three year program to implement the results of the research:

· Training in community and civil society organisations,

· Further research on governance in Africa,

· Teaching in Centres, Institutes, and Universities,

POST-CONFERENCE PLAN OF ACTION SEPT-DEC 2008
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Marcus-Garvey Pan-Afrikan Institute

P.O. Box 961, MBALE, UGANDA

Tel: +256 35 275202,  +256 35 275087

Mobile: +256 773 503473

Email: mpai@gmail.com
Date:  23rd September 2009

Ref:  mpai/conf/2/09


The Rt. Hon. Raila Odinga

Prime Minister,

Republic of Kenya

Prime Minister’s Office,

P. O. Box 74434,

NAIROBI,

KENYA

Dear sir,



INTERNATIONAL CONFERENCE ON RESTORATIVE JUSTICE 


I have been directed by the Board of Trustees/Council of the Marcus Garvey Pan-Afrikan Institute to thank you heartily for having spared your tight schedules of duty to come and open our above conference, which was held at the Intercontinental Hotel, Nairobi on 18th-20th August 2008. I am instructed to thank you for having exhibited a great heart on recognising the contribution of our young Institute, which is exploring the avenues of African knowledge and wisdom in the field of traditional governance and justice. The conference ended on a high note of optimism that the ideas advanced in the conference report could be advanced and integrated with contemporary ideas of justice into a more holistic and comprehensive system of restorative justice that can draw from local as well as global sources of justice that aim at justice and reconciliation in society.


We are now engaged on a post-conference agenda in which we are developing five products from the conference report, which include the production of a manual, a monograph and a book for training and teaching purposes as well as for wider dissemination to the public. The manual will especially be used for training purposes in grassroots communities, while the monograph will be used for training in civil society organisations as well as Institutes, while the book will be used for teaching at universities. We intend to embark on this exercise next year and in the case of Kenya, we would like to find partners in the communities bordering Uganda where we experienced the post-election violence so that the communities in these areas can be given information how they can use restorative practices to restore harmonious relations in our communities. We shall be training trainers for communities and civil society activists who can extend this work in the wider society.


The university training will be undertaken at the border universities of Maseno, Eldoret, and Kitale where we hope we can work with the faculties in these universities to undertake new social science disciplines aimed at developing trans-and-cross disciplinary teaching and research in the different areas of knowledge production. This approach will embrace a more integrated approach to knowledge production. We believe that a holistic approach to the teaching of social science disciplines as well as the humanities will enable our students to develop a more pro-African approach to knowledge development and turn our scholars into real African scholars instead of being copy cats of western scholarship.


After we have undertaken the production of these materials, it is my intention to visit you and present the materials to you so that you can decide how they could be used in assisting our communities in Kenya to benefit from the results of the research and the conference. This should be around November 2008 and I shall before embarking on the visits (which will include the neighbouring countries of Rwanda, Sudan, Tanzania and Uganda) inform you in good time. We thank you once more for your support.







With the best regards,






Yours sincerely,







Prof Dani W. Nabudere







Executive Director/Principal
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