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EXECUTIVE SUMMARY
General


This report is in six parts and nine chapters. The first part deals with the problem and 

the course of the research, which sets the background to the research on the historical background in part two. Part three deals with the African post-colonial states since it is their failure to advance democracy, which is behind the crisis that led to the establishment of the International Criminal Court. Part four deals with the Rome Statute of 1998 and the International Criminal Tribunal on Rwanda, which deal with the consequences of the serious crimes committed by States and non-state actors as well as genocide in Rwanda. Part five deals with the case studies of the African traditional systems of justice in the countries researched as well as the Juba peace talks between the Lords Resistance Army-LRA and the Uganda government. Part six examines the workings of the mechanisms of ‘transitional justice’ and their limitations and explores the ways in which we can move beyond it to a more restorative paradigm that addresses these limitations and attempts to integrate African principles of justice and reconciliation into international law.


1. The Problem and the Research

This project seeks to investigate how international law as spelt out in the Rome Statute and Directives of the International Criminal Court can be made more effective by working alongside [traditional] systems of ‘restorative justice,’ especially in African conditions. Whereas, the ICC seeks to prosecute individuals who are accused of having committed crimes against humanity, war crimes and genocide, originally committed in World War 2, it has found itself involved in ‘localised’ (sometimes ‘ethnic’ conflicts) wars that have become ‘regionalised’ and/or ‘internationalised.’ This has occurred at a time when most of the states in which these conflicts are occurring have become weakened-‘failed states’-unable to control these conflicts. Indeed, because of this, the states themselves have become perpetrators of serious crime against their own citizens in the course of wars and conflicts within their jurisdictions. In these circumstances, the ICC finds itself caught in a very difficult situation of implementing its mandate aimed at combating impunity arising out of serious crimes committed in such conflicts, when the states with which it is supposed to work with are highly compromised and implicated.

The research was carried out in five countries with the objective of establishing to what extent traditional systems of justice are used in resolving conflicts; and how these practices have been deployed from time to time to address such situations. The first countries selected were: Uganda, Rwanda, and Sudan. The second category was the countries, which had enjoyed a long period of peace and stability, but had also elements of `customary’ law in their legal systems. The objective here was try to establish how traditional conceptions of law and justice have been integrated with the ‘modern’ law systems within the institutional arrangements or co-existed outside them in informal structures that have been recognised as such by the governments in those countries. The countries in this category were Kenya, and Tanzania. 

Methodologically, the research sought to explore the principles of justice from the people themselves through their languages in a hermeneutic manner, creating room for dialogue and communication of meanings of those principles in the context of their cultures. Researchers were selected with this approach in view. In researching in communities, questions were posed both to individuals and groups in the form of focussed group discussion. But attempts were also made to interview key informants in the communities who had special knowledge of the traditional systems who helped in interpreting some of the information obtained in focussed group discussions. Interviews were utilised in structured questions when the research was carried out at the headquarters of the ICTR and the ICC at The Hague-where documentation concerning these institutions were obtained. For most other sources of information and data used in the report, desk research was carried out on the basis of published materials in books, journals, legal instruments and the Internet. It is from these sources that abundant information was obtained concerning the workings of these institutions. Overall, the approach adopted was a qualitative one, with a minimal use of quantitative material.

2. The international law setting

In order to establish the setting for the establishment of the ICC, a desk analysis of the historical background to the current international order was carried out. We took the evolution of international law and international criminal law (in particular) to be central to the understanding of the situations we were investigating; therefore it became necessary to establish the historical roots of the international system within which the current attempt to institutionalise international criminal justice has evolved. It also became necessary to do so in order to explain the reasons for the ‘failure’ or crisis of the post-colonial state in Africa. If we are to resolve the current problems facing the ICC and ad hoc criminal tribunals in Africa, we have also to try to reconfigure how a new international system should be constructed. To do this, we have to understand how the current international system evolved and why it has ended in the kind of crisis the states are facing. 

The ICC, as presently constituted, is a creature of the nation-states that constitute today’s international system of inter-dependent states through the United Nations system. These states emerged historically in different time periods and in diverse cultural, social and economic as well as political conditions. The body of law that is normally referred to as customary international law emerged in these contexts, and this body of law is still evolving and hence the need to periodicise and contextualise it. 

The modern state system is dated to have originated with the Westphalia Treaty of 1648, which brought an end to the conflicts between the different European feudal states. In fact this is the socio-economic context in which the European states emerged. These states were also responsible for the formation of most states in the contemporary world. As a result the failure of many of these (post-colonial states) in Africa to maintain themselves is due to their dependence on the same western industrialised countries formed under the Westphalia model, which controls the world’s resources. Consequently, many of these states have failed to uphold democracy in their countries, leading to state repression and dictatorial rule. The conflicts that have been witnessed in these new states are connected to these state-failures. 

It is also necessary to understand the ideological origins of customary international law that was developed along the Westphalia State system.  The origin of the system is deeply rooted in the Hellenist philosophical debates, especially of the Stoics and later in the Christian religious debates of the period, which were expressed in the concept of natural law, within which the Grotuis jurisprudence school later developed. The Stoics conceived their world as a worldwide system of law, which had several branches located at different centres. This was in recognition of the fact that in the entire Hellenistic world, there were a great number of city-states and other local authorities, which enjoyed autonomy in one form or another. Between the cities, arbitration became recognised and was widely practised in dealing with disputes. This implied that in settling disputes, there was a comparison of the different customs of these different city-states, an appeal to equity, which ultimately led to the growth of a ‘common law.’ This later eventually came to be referred to as ‘natural law.’


It is within this ideological and cultural context that the European states related to one another. The experience shows that the model set at Westphalia of amity between states did not hold all the time and so we see that as these countries struggled to extend their influence and wealth, wars of different kinds broke out among them. It is in this context that these states engaged in struggle for the control and exploitation of colonial markets, labour and raw materials. One of the consequences of the second world war-WW2 was the gross violation of human rights resulting in war crimes and generalised crimes against humanity by the Nazi attempt to exterminate the Jewish population in Europe and the Japanese war of aggression in Asia. 

From WW2 emerged for the first time certain conventions creating international crimes such as the 1949 Convention on the Punishment of the Crimes of Genocide. This Convention required states to prosecute and punish those individuals who were accused of having committed these crimes either through their domestic jurisdiction or ‘by such international criminal tribunals as may have jurisdiction.’ The Nuremberg Charter arose in these conditions. The constitution of the Nuremberg and Tokyo Military Tribunals was the first attempt to set up an international system to punish perpetrators of war crimes and crimes against humanity. Hitherto, international law permitted warring parties to prosecute captured prisoners of war and try them under their own jurisdictions. The Nuremberg and Tokyo trials set new standards in this respect. Under the Nuremberg Charter of August 1943, there was a radical departure in the attitude to crimes committed during wars between states. Two major precedents were set under this Charter. In the first place, Article 6 of the Charter created a new international crime called “crimes against humanity,” which included ‘persecution, enslavement, deportations and other inhumane acts’ committed on a large scale by perpetrators. Article 7 rejected impunity when it stated that ‘the official position of defendants shall not be taken as freeing them from responsibility or mitigating punishment.’ 

The 1948 Universal Declaration of Human Rights, which was promulgated in the wake of these trials did not contain any enforcement mechanisms against such infringements of human rights nor was it a statement of law but merely declaratory principles, which created obligations to be observed by member states. The United Nations Charter in Chapter VII mandated the Security Council to take action ‘with respect to threats to peace, breaches of peace, and acts of aggression.’ Under Article 42 of the UN Charter, the Council was also given power to take military action ‘to maintain or restore international peace and security’ in case of threats to such security. This gave the impression that there was determination on the part of the international community to establish a regime of international criminal justice system that would lead to deterrence against impunity in crimes against humanity.

It is under these conditions that the UN General Assembly set up the International Law Commission to "formulate the principles of international law recognised in the Charter of the Nuremberg Tribunal and in the judgment of the Tribunal," which it did by merely formulating these principles into applicable and enforceable laws. Although the International Law Commission had recommended some draft structures of the new court as early as 1950s, it is significant that it was only when civil society and human rights organisations (organisations of victims and their relatives) and legal experts in persuaded interested governments to campaign for the establishment of the international criminal court in the 1989, that consecutive steps begun to be taken towards this end. It is also interesting to note that those ‘interested states’ were poor states such as Trinidad and Tobago (perhaps with the experience in Latin America), who actually tabled the issue before the UN General Assembly and not one of the members of the Security Council.

The fact that it was civil society non-state actors that led the pressure to establish the international court also demonstrates that states were not interested in pushing the issue of the international court. This brought to the fore the fact that although traditionally, states were the sole subjects of international law, this change showed that there was a transformation in the political environment, which must lead to changes in the international arrangements. With the proliferation of international organisations over the last century, these actors had in some cases been recognised as relevant parties to international law as well. This change has been crucial and recent interpretations of international human rights law, international humanitarian law, and international trade law have been inclusive of corporations, and even individuals.

Thus, the pressure to set up the international criminal court arose out of the growing human rights violations in the states (mainly at the hands of the states themselves) in Central and Latin America, Central Europe and Africa. The ‘Peace Dividend’ that had been expected from the collapse of the Cold War had failed to materialise, the ‘New World’ that emerged only witnessed an outbreak of major international humanitarian and human rights disasters such as those which occurred with the disintegration of the former Yugoslavia; the collapse of Somalia and the futility of the USA-led intervention there; the genocide in Rwanda; the fall of Srebrenica in the Balkans as well as the new internal wars that sprung up in Liberia and Sierra Leone and the on-going wars in the Sudan and Angola-leading. All these conflicts were marked by serious crimes being committed against humanity with almost total impunity.


The proliferation of internal wars that increasingly got ‘regionalised’ or ‘internationalised’ created a situation in which the boundaries between ‘localised’ wars and international wars got blurred. The International Red Cross Committee led the call for a unified definition of conflict, but these calls were not heeded. Yet, the call for such unification was inspired by the need to explore new principles that deal with the problems of the victims and survivors to the conflict, which was not covered in the Geneva Conventions and the Protocols
. So long as States categorise rebel movements as ‘bandits’ with no rules to govern the conflict between them and the state, the governments and the rebel and guerrilla movements will continue to dehumanise the civilian population without any accountability.

Therefore, a major reservation in the development of international humanitarian law relating to internal armed conflicts has been the question of the recognition of belligerency by States. If granted, such recognition elevates a rebel movement to the status of a State and demands that other States remain neutral between the warring parties. Even though this doctrine has not been exercised since the American Civil War, giving rise to very reasonable claims that it no longer exists in international law, the fear that application of the Geneva Conventions might lead to belligerent recognition is a matter of extreme political sensitivity. Consequently, a single body of international humanitarian law would, like the ICC Statute and the Geneva Conventions, incorporate articles to reaffirm that the application of laws of war to internal armed conflicts “shall not affect the legal status of the Parties to the conflict.”

3. The Post-colonial States in Africa


The report examines the status of the post-colonial states in Africa in order to understand the problems confronting the International Criminal Court and which are likely to persist. The African states in their present (post-colonial) phases are products of European imperial interventions and colonisations, which arose within the contexts of the European powers’ scramble for the resources and markets of those countries. It is observed that the legacies of this colonial past still continue to afflict these states. It is also noted that the period leading to the end of direct colonial rule in Africa resulted in a sharp increase in the number new states (over fifty of them} from Africa. We note a similar phenomenon happening with the collapse of the Soviet Union and its control over the countries in Eastern and Central Europe, which had been part of the collapsed Austria-Hungarian Empire. The consequences of the end of the Cold War partly explains the weakening of these states due to their fragmentation while their former superpower benefactors abandoned the states that had benefited from the Cold War.


It was also in the context of the prevalence of military dictatorships, especially in Latin America and the fragmentation of the former Socialist Camp and the ‘state failure’ in a number of post-colonial states in Africa that propelled this search for a new international humanitarian law. These events led to the demand for ‘transitional justice’ to overcome these difficulties in the 1980s and 1990s. The ‘transition’ enabled the military dictators to set the terms for their giving up power to a civilian based multiparty democracy in what Samuel Huntington called the “Third Wave” democratic movement in the Third World countries. 

4. The Rome Conference, the ICC and the ICTR


Before the convening of the Rome Conference for the establishment of the ICC, a number of jurists in Canada, the US and Africa worked on certain principles to influence the Conference and the drafting of the Statute that was likely to emerge from it. These jurists produced the Princeton Principles and the Cairo-Arusha Principles that were published around this time. Both the Princeton and Cairo-Arusha Principles, focused on the principle of universal jurisdiction in criminal matters. They argued that such a jurisdiction must be based solely on the nature of the crime, without regard to where the crime was committed, the nationality of the alleged or convicted perpetrator, the nationality of the victim, or any other connection to the state exercising such jurisdiction.


The establishment of the International Criminal Court on the basis of the mandate given to it by the Rome Statute of 1998 was therefore an attempt to find middle way of overcoming the impunity caused by the conflicts and dictatorships in central Europe, Latin America and Africa. The preamble to the Rome Statute stated that the ICC State Parties “reaffirm that the most serious crimes of concern to the international community as a whole must not go unpunished.” The preamble also restated that the role of the ICC was “complementary to national jurisdictions” and that the Complementarity Principle would only come into play when national systems were “unable” or “unwilling” to genuinely carry out investigations or prosecutions of such crimes.  

From these provisions, it can be seen that the international community regarded some of the states as being incapable of carrying out their responsibilities. Consequently, the UN Security Council under chapter VII or the Prosecutor under the provisions of the Statute could on their own initiate investigations in the crimes stipulated by the Rome Statute. Although the preamble and Article 1 of the Statute stipulates that the ICC shall be an “independent permanent International Court” in relationship with the United Nations system, with jurisdiction over the most serious crimes of concern to the international community, the implementation of its mandate is putting to the test this assumed ‘independence.’

This is because the Office of the Prosecutor-OTP is finding it difficult to fulfil its role when the State Parties that are supposed to give it support only do so when the OTP is on their side to prosecute rebel groups or those opposed to the incumbents. The OTP, for political reasons, has found it difficult to investigate serious crimes committed by the officers of the armies of the State Parties and this has occurred in Uganda and the Democratic Republic of Congo. The attempt to do so in Sudan has arisen in the context of a special situation in Darfur.

However, despite these problems, and perhaps because of the role played by civil society organisations in the creation of the Court, the ICC was also given a ‘humanistic’ role. The Statue provides for he Court to reach out to victims of crimes and the affected communities in a two-way communication. The ICC outreach programmes are essentially aimed at informing the communities about the Court’s work. The Statute therefore provides for the victims to participate in the proceedings of the Court, but also to have legal representatives to represent their interests. The Statute also provided for the reparation for the victims of human rights violations, which the Court must take into account in the discharge of its mandate. In addition, an independent institution working closely with the ICC called the Victims Trust Fund was set up to handle some of the problems mentioned above, as well as providing financial assistance to the victims. 
The period under question also witnessed the pressure on the Security Council to deal with immediate situations in countries where ‘ethnic cleansing’ and genocide had occurred. This could not have waited for the setting up of the ICC since, in any case, the US was opposed to the creation of a permanent court. The US was, however, supportive of temporary tribunals dealing with specific situations. This is how the criminal tribunals for former Yugoslavia and Rwanda were set up.

 After genocide in Rwanda of 1994 claimed more than 800,000 victims in a record period of 100 days, the United Nations set up the International Criminal Tribunal for Rwanda (ICTR) under Security Council resolution 955 to investigate and prosecute the perpetrators. This tribunal was to be based in Arusha, northern Tanzania. It was established to try the high profile genocide suspects sheltered around the world before a panel of UN-appointed judges.

However, the ICTR has been widely criticised especially by the government of Rwanda, genocide survivors, and some sections of the international community for being too slow in carrying out its work and for being too costly. Thus, although the government of Rwanda is doing its best to deal with the bulk of the cases in domestic courts as well as in Gacaca courts, there still remain a great number of perpetrators who have not been tried. This certainly will not be helped with the transfer of the ITRC cases from Arusha to Kigali after 2008, and the outcry that the government in Rwanda will not be neutral enough to try the genocide perpetrators. This demonstrates that the international criminal court and the ad hoc tribunals are not the only institutions that can deal with the problem of impunity arising out of the numerous internal conflicts that have emerged with the failure of states to protect their own citizens from gross human rights violations.

5. Traditional African systems of justice


It is becoming clear, because of the above problems that additional mechanisms and institutions are required to deal with the crisis of democracy in the countries of the South. There is an increasing demand that local conceptions of justice be taken into account, especially where the crimes that were committed were done in the context of local ethnic, cultural, or religious differences. We have clear evidence of this in conflicts that were resolved amicably even before the establishment of the international ad hoc tribunals and the ICC. In countries such as Mozambique and South Africa, alternative systems of justice and alternative reconciliation processes were used successfully to bring about peace, reconciliation and ‘transition’ to democracy with better results. The Rome Conference overlooked these positive experiences and instead put in place a rigid adversarial legal regime aimed at combating ‘impunity’ even when most of the states that signed the Rome Statute approved the South African proposal to include these elements of their experience in the Statute.

The research that was carried out revealed that in the five countries investigated, there were traditional concepts of justice and operational mechanisms for implementing them in the relevant communities. Tanzanian experience showed that even during the colonial days, the colonial powers had recognised customary law as relevant in the communities concerned.  Similarly in Kenya, as early as 1879, only two years after the declaration of the East Africa Protectorate (as Kenya was then known), the British administration formally recognised certain indigenous agents of dispute settlement by granting jurisdiction to existing “courts” of local chiefs and councils of elders. Although avowedly based on traditional institutions, these courts were an integral part of the unitary judicial system of the colony and were recognised as such. In 1910, noting the erosion in the influence of indigenous elders as a result of the novel powers conferred on chiefs and headmen, the new governor, applying the doctrine of ‘indirect rule’ sought to reaffirm their position. 

The researchers also examined the workings of the use of Gacaca system, which was mandated by the Rwanda government to deal with lesser crimes connected with the genocide to demonstrate the possibility of integrating modern adversarial systems of justice with community-based courts in which both redistributive and restorative elements of justice are deployed. The gacaca ‘mixed system’ was deployed when it became clear that the ICTR in Arusha was not going to handle most of the cases involving over 100,000 suspects.

The Gacaca system is based on the Rwandan traditional system of conflict management and control, which traditionally involved the local community sitting ‘on the grass’ from which the world gacaca is derived. It is a cultural way of resolving conflict among the people that was widely practiced by all Rwandans across the country during pre-colonial times. It was a means of resolving conflicts between neighbours, family members, and clans. Over time it grew into a culturally powerful institution until it was abolished along with other traditional institutions by the colonisers who replaced it with their own court systems. There are currently more than 10,000 Gacaca courts countrywide and over 260,000 men and women who have been appointed to sit as Gacaca judges in their local courts on a voluntary basis. The community must also take part in the hearings to ensure full participation in the process. The courts are brought to the people, judges are known to and elected by the community and the accused is brought home to defend himself/herself before the community who in most cases includes the survivors. The courts are organised in Cells, Sectors, and the Gacaca Courts of Appeal.


The researchers also examined the workings of the traditional system of the Acholi people of northern Uganda, where the rebellion by the Lords Resistance Army has been raging for the last twenty years. The elders and religious leaders in the region have for a long time been calling for the use of the Acholi system of justice in order to bring the conflict to an end. Peace has been in the forefront in these considerations. These understandings of justice have emerged from the memories of the people of the region and the need for them to act to put a stop to the injustices by trying to bring a stop to the conflict that is behind the injustices.


The two main rites connected with reconciliation are: The Rite of Stepping on the egg (“Nyono tong gwenno”), which is rooted in the firm belief of preserving the sacredness and social stability of the people in their homesteads. Under the ritual, the Acholi people perform cleansing ceremonies to maintain this ideal. The most common and well-known ritual is nyono tong gwenno (‘stepping on the egg’), which essentially is intended to welcome home family members who have been away from the homestead for an extended period of time.  This relates to the belief that outside the home, people could contract spirits that – if not cleansed – adulterate and/or bring misfortune to the whole community. 

Under the current circumstances, it is being applied to the returnee children who were abducted and turned into killers or into sex slaves by the LRA. The second rite is called Mato Oput in which to perform the reconciliation ceremony, the killer has to provide a ram and a bull (dyang me dog bur), while the next of kin of the killed person provides a goat. Unused new calabashes were required and large quantity of beer was brewed for the occasion. On the appointed day, the traditional Masters of Ceremony, conciliators and elders from both clans assembled at the chosen site and stand facing westwards in solemn silence and perform the ritual whereby they beseech the ancestors to reunite the families.


The traditional systems of justice in Sudan are examined in the context of how these systems contributed to the signing of the Comprehensive Peace Agreement-CPA in that country. The research examined the traditional practices of reconciliation among the Dinka and Nuer communities and the common key concept connected with the system what anthropologists have termed the ‘moral community’. Moral communities are a product of a sense of responsibility for others as well as relationships based on a sense of reciprocity.  This description of the ‘moral community’ among the Nilotic societies of the southern Sudan refers specifically to that social community whose relations are marked by obligations of reciprocity among its members and who recognise that they must accept mediation and exchange compensation between themselves in order to overcome disputes and live in peace.

In this context, questions concerning peace imply answers about war.  This is because when an ethnic group defines with whom it can, or must, make peace, it also by necessary implication defines with whom it can, or must, make war.  These answers are themselves mutable, fixed to specific times and circumstances and not embedded in an undecipherable antiquity or the purity of bloodlines of those concerned. The concept of cieng is central to the understanding of this relationship. Both communities use the concept to describe a closeness of relationship and can be applied at different scales of social inclusiveness: It is both elastic and situational, describing not only the most local community to which a person belongs, but the other elements of a wider community that impinge and build upon it. Cieng can be applied at different times to the village, the lineage and the tribe; it encapsulates them all.

It is these understandings that made it possible for a People-to-People-Peace-Process to take place in the Wunlit Conference between the two communities to resolve all the differences and hatreds that had hitherto existed between these two major communities amicably through a traditional peace process, using traditional norms and customary law as well as new ideas. Without this reconciliation, the Sudan Comprehensive Peace Agreement between the government of Sudan and the SPLM/A would never have been signed. 
The Juba Peace Talks between the LRA and the Uganda government are covered to give meaning to the Acholi traditional systems of justice that insisted that the involvement of the ICC in Uganda would not lead to a peaceful solution of the conflict. Despite the claims of the prosecutor, Luis Ocampo, that the involvement of the ICC would help bring about peace in Uganda, its entry not only complicated the conflict, but made worse the case for peace. The Prosecutor also claimed that the involvement of the Court in the Uganda case had forced the LRA to enter into the peace talks. But, after two years of negotiations and Kony’s refusal to sign the Final Peace Agreement in the Juba Peace Talks in April 2008, citing the warrants of arrest issued by the ICC as a hindrance, the reality contradicts his assertion..


On the other hand, it was the people of Uganda who placed a lot of pressure on the Uganda government to enter into peace talks with the rebels in order to find a lasting peace. They saw the need for justice as coming later after peace had been achieved. The discussions in Juba have now taken two years and have produced a number of agreements, the most important of which is the Agreement on Accountability and Reconciliation signed in July 2007 and supplemented in February 2008 with an Annexure. 

Under the agreement, the parties agreed on the principles on how justice and reconciliation would be handled; and in particular that both formal justice procedures reflected in the retributive (global criminal) justice system and the traditional restorative justice system would play a crucial role in dealing with the demand for justice (against impunity) and peace resulting from reconciliation of the parties and the country as a whole. The agreement detailed formal and civil justice measures that shall be applied to individuals who have allegedly committed serious crimes or human rights violations in the course of the conflict, provided that state actors shall be subjected to existing criminal justice processes under the Agreement. 

With this accord, the Uganda government has now changed its attitude about the role of the ICC by insisting that Uganda has national laws capable of addressing the human rights violations during the conflict. It has however insisted that the only way for LRA to avoid the ICC arrest warrants is to sign the deal, undergo national crime tribunals and then approach the international judges for the cancellation of the ICC warrants. This agreement, if implemented, would demonstrate the extent to which both the international obligations and local concerns can be met within these combined mechanisms and is evidence that restorative justice can be made applicable in the contemporary situation of conflict ridden-communities. 

6. Towards transitional and restorative justice

The report finally deals with the mechanisms of what has been called ‘transitional justice’ meaning the emerging of countries from dictatorships and conflict to a new democratic order. However, experience has shown that rarely are the root causes to the previous order addressed. Although an attempt is made to reform institutions and give reparations to the victims, there has been no sustainable peace that can ensure that democracy and economic progress can be achieved on a sustainable basis.


The ‘transitional justice’ approaches, as defined above, have been applied solely from legal and political frameworks, without addressing the social and economic aspects that are at the root of the conflicts. Among these new principles of ‘transitional justice’ is the obligation that successor governments must undertake to address the needs of victims as well as ‘vetting’ of the old regimes to ensure that the perpetrators of the crimes are sorted out of their official positions. These obligations, however, imply a high level of legitimacy on the part of the new government, which has emerged out of the turmoil in the balance of political power that is far from being even vis-à-vis the old order. In many cases, individuals may be vetted out but the culture of repression remains in other spheres.


It is these limitations of ‘transitional justice’ that led the researchers to recommend a move beyond transitional justice to a restorative process where principles of traditional systems of justice could be integrated with international law.  The report argues that the strength of these systems has been demonstrated in the use of alternative systems of dispute settlement-ADR in many parts of the world including the United States and Australia, to mention just a few. In many countries, this legal approach is restricted to civil disputes, commercial cases and some times international disputes regarding maritime cases. In the case of Australia, however, the Alternative Dispute Resolution has been adopted to deal with criminal cases, including murder.  

The report argues that in order to move forward from situations of dictatorships and conflicts, it is necessary to overcome the current dichotomies and dualisms that characterise the current discourse about international criminal justice and restorative justice. The report argues that this is not a matter of semantics but that the demand for the approach goes to the roots of the modern era in which the positivistic and analytical philosophical approaches that informed the current understanding of law and justice were conceived. The report argues that this arises out of the fact that western analytical philosophical paradigms, which have provided the epistemology for the social sciences and the humanities have viewed realities in opposites, ignoring all possible complementarities and unites between them. These ‘disciplines,’ it is further argued, tend to polarise situations as ‘opposites’ instead of also seeing unities and complementariness between them. Therefore, if we have to move beyond the current crisis and ‘dilemmas’ we have to try to overcome this tendency to dichotomise problems and find ways in which solutions can be based on complementary approaches, which involve both sides to the problem. As by way of illustration, the report gives certain key realities that are often dualised giving a completely one-sided view of things. These illustrations were:

A. A dichotomy is often posed between adversarial justice (or adversary system), which insists on punishment and redistributive justice, which require that equals should be treated equally and unequals should be treated unequally in proportion to the degree to which they are unequal. There are also several criticisms made against this approach, which is normally associated with socialist principles that stress equality in income to the libertarian principle that gives priority to individual freedom. But this dichotomy is false because it ignores the fact that both principles can operate side by side so long as adjustments to the principles are made, which take into account the cultural and concrete contexts of the places and people where the principles are being applied. This is a restorative justice approach, which lays emphasis on both in dealing with the wrongs committed by involving the parties to wrong to restore the situation that prevailed before the wrong was committed. This approach is based on the principle that crime is primarily an offence against human relationships and that the objective should be to "make things as right as possible."
B. Another dichotomy is usually drawn between National Security and Human Security. This is because States place premium on the security of the state, especially in the African post-colonial states, where leaders talk of the need for Nation-Building to be promoted at the expense of the needs for a democratic approach to political, economic and social problems in the State. This has led to the States becoming too strong for society due to the centralisation and concentration of power around the “Imperial Presidency.” In these circumstances, the leaders juxtapose ‘the integrity of the national territory and its institutions,’ to the economic and social needs of the citizens. This is because more resources are allocated to the security institutions to the neglect of social and human needs of citizens. A new awareness has, since the 1970s, arisen that highlights the need for ‘Human Security’ to be at the centre of a democratic state. This paradigm demands that a people-centred model of the State, human security and that global security is best enhanced when State leaders focus on reducing human vulnerabilities in various fields as the best way in enhancing state security. ‘Human security’ encompasses a wide range of societal needs such as economic security, health security, environmental security, personal security, food security, community security, political security, and other related rights such as freedom from fear and freedom from want. All these needs of society demonstrate the requirement for the existence of an integrated concept of ‘security,’ which should include State security based on a new democratic order and the human security of society, which addresses all the above human needs.
PART ONE

CHAPTER ONE

 BACKGROUND TO THE RESEARCH PROJECT

A. General

This project seeks to investigate how international law as spelt out in the Rome Statute and Directives of the International Criminal Court-ICC (herein after referred to as “the ICC” or “the Court”) can be made more effective by working alongside [traditional] systems of ‘restorative justice,’ especially in African conditions. Whereas, the ICC seeks to prosecute individuals who are accused of having committed crimes against humanity, war crimes and genocide, which originally arose out of the major world wars fought among European and Asian powers, it has found itself involved in ‘localised’ (sometimes ‘ethnic’ conflicts) wars that have become ‘regionalised’ and/or ‘internationalised.’ This has occurred at a time when most states in these new countries have weakened (at times lost legitimacy as states) so that they are not able to control these conflicts. Indeed, because of this, the states themselves have become perpetrators of serious crime against their own citizens in the course of these wars and conflicts within their jurisdictions. 

Thus, the ICC having been created by some of these States (as State Parties) which are also subjects of international law, finds itself in a difficult position of implementing its mandate in such circumstances. Moreover, under the Rome Statute the ICC is supposed to play a ‘complementary’ jurisdiction to the States in trying to fulfil its mandate. Under customary international law, these states are also supposed to be the institutions that lay down rules of behaviour of states and through state diplomatic practice establish the norms of international relations. But the same states sometimes disregard these mutually agreed rules in the name of ‘national sovereignty’ and ‘national interest’ and engage in activities that lead to wars. In many cases state agents in these states commit crimes, including serious crimes, against their own citizens and those of other countries. 

In these circumstances, the ICC has found itself pursuing suspected non-state criminals individual for crimes allegedly committed by them while ignoring those committed by State security forces and other agents connected with the States with whom they have to cooperate to carry out their mandate. This creates serious problems of credibility for the Court. For instance, under article 86 of the Rome Statute, a State Party to the Statute has obligation to co-operate with the ICC in the investigation and prosecution of crimes within the courts jurisdiction, and has therefore a duty to remove all hindrances in the way of the attainment of the objectives of the Statute. But this cooperation becomes problematic for the Court.

Another complication in the application of international law is that some states (especially rich states, such as the United States of America) exclude themselves from the Courts jurisdiction in as much as it might affect their citizens, while insisting that citizens of other countries (especially from poor countries) be subjected to ‘justice’ in international bodies such as the ICC. In such cases the Court is sometimes accused of adopting  ‘double-standards’ and of being ‘selective’ in deciding whom to investigate and prosecute. In reality this turns out to be a problem of power relations in the international system. The challenge the Court faces here is a real one and has to be addressed as it pursues its mandate. It is against this background that this research was conceived to contribute to finding ways in which the Court can pursue its mission in an objective manner.

Some scholars and lawyers as well as ethnic/cultural communities have advised that in order to resolve the problem of impunity that is at the heart of the ICC mandate, the Court should draw on other systems of justice (including traditional systems) expressed in the concept “Restorative Justice. The aim would be to create a more democratic and inclusive international legal system that can overcome some of the weaknesses of the weakening state systems. The problem is how an adversarial and redistributive legal system that is employed by the ICC can work alongside the ‘restorative system’ of reconciliation based on the principle of acceptance of responsibility by the perpetrators and a pardoning by the victims, survivors and affected communities. Can there be a synthesis or integration of these the two systems in a search for a new international humanitarian and systems of law that are inclusive of both global and local solutions and concerns? This is what this research project has set out to explore.


The Marcus-Garvey Pan-Afrikan Institute selected five countries to be investigated in order to establish if there are any patterns in the practice of traditional systems of justice and how these practices have been deployed from time to time to address conflicts and war situations in these countries and communities. The communities were selected to reflect cultural diversities with special attention being paid to countries with distinct linguistic commonalities and/or differences. 

Two categories of countries were therefore selected for investigation. The first category included countries where there has been a history of conflicts in the form of wars lasting long period; and where the ICC or international tribunals had been deployed by the international community to deal with serious war-related crimes and where traditional systems of justice were also deployed or were being suggested. The objective was to find out how the international system has worked either on their own or in collaboration with such traditional systems in those countries. The countries selected were: Uganda, Rwanda, and Sudan. 

The second category comprised those countries was which had enjoyed a long period of peace and stability, but which had elements of `customary’ law in their legal systems. The objective here was try to establish how traditional conceptions of law and justice have been integrated with the ‘modern’ law systems either within the institutional arrangements or coexisted outside them in informal structures and recognised as such by the governments in those countries. The countries in this category were Kenya, and Tanzania. Both these categories were intended to provide a basis for developing a new model that can incorporate the jurisprudence of the International Criminal Court with other concepts of ‘justice.’ The goal a new holistic and integrated system of ‘Restorative Justice’ in which the rural communities play apart in the work of the Court in its redistributive as well as its ‘restorative role’ thus bringing a new system of justice that draws from both local and international sources.

B.  The process of investigation

The research commenced with a Brainstorm Methodological Workshop at which the researchers pondered over a number of problem areas and issues that they thought were important to feature in the field research.  Below are the main issues that came out of the Workshop and formed the basis for framing the thematic areas of investigation in each of the five countries selected: 

(i) What is the nature of the African post-colonial states and how legitimate are they in the eyes of their citizens?;

(ii) What is the nature of the conflicts in each of these countries and how is ethnicity and cultural identity constructed ideologically in those conflicts?

(iii) What is the relationship between the ‘failed’ state and the international state system and how are the different transnational and international and domestic non-state actors related to it?

(iv) Who are the parties involved in conflicts in the countries in question and how have they been handled under the domestic law of accountability and reconciliation?

(v) What are the gaps that exist in the international law, international humanitarian law, domestic law and the traditional system of justice in the different countries, e.g. the existence or absence of the participation of the victims in the legal process, the presence or absence of traditional reconciliation in the legal process;

(vi) What are the possible alternative political systems given the failure of the post-colonial state to maintain a legal democratic order based on respect for human rights by the state actors?;

(vii) To what extent is the traditional system of justice, if applied by the dominant political elite, to be protected from abuse, especially in excluding the loser groups from participation and imposing a regime of ‘victors justice?;

(viii) How can the perpetrators of serious crimes under the Rome Statute be held accountable under international law and at the same time be subjected to processes of reconciliation under traditional systems of justice in order to bring about peace within their communities at the same time?;

(ix) How can rituals in these contexts be used to overcome the problems of impunity of individuals who have committed serious crimes in their communities;?

(x) How can the modern and traditional systems of justice work separately or side by side as an integrated system to deal with the current problems of conflicts in Africa?;

(xi) How can redistributive elements in traditional systems be used alongside the adversarial elements in the modern systems to deal with the problem of impunity at local levels and what role can the ICC play in this respect?;

(xii) How can a coherent system of ‘restorative justice’ be established that is holistic and all-inclusive of all available understandings of justice from different cultures and traditions of the people of the world?

For purposes of this Comprehensive Report, the above issues were reduced to the following, which will be examined one by one from the evidence produced from the various country reports: 

1. The evolution of the international criminal system leading to the ICC;

2. The nature of the African post-colonial state and its present context and the domestic legal regime;

3. The role of the ICC in the current African context of conflict;

4. The role of the Traditional Concepts of Justice and Reconciliations found from the research;

5. A recommendation of a model for a comprehensive and all-inclusive Restorative Justice System.

The Brainstorm workshop also pondered over the methodologies to be used in the investigation. It was agreed that while some qualitative methodologies of research were appropriate, especially the ethnological and phenomenological approaches, there was need to ensure that multi-disciplinary and interdisciplinary approaches are used in order to try to reach out to a wider population. However, it was also realised that there were strong shortcomings to some of these disciplinary approaches because of the fact that a majority of them have been developed within the Western paradigms and epistemologies that are culturally determined. For this reason, it was felt that epistemological and ontological approaches should be foregrounded because ontology is concerned with a peoples’ ways of being, which includes their cultures and especially their language as the main means of communication. This is especially crucial because it was acknowledged that it is through culture and language that people are able to create meanings that sustain their beliefs and beingness. A people cannot be understood unless an attempt is made to understand their ways of being and to do this we have to know how their world of meanings is constituted through their cultures and languages. 

Epistemology on the other hand is concerned with a peoples’ ways of knowing. In short, in order to answer the question: How do people know that they know, one has to understand how people use their myths, cultures, and traditions to construct knowledge and meaning. It is this meaning that validates what they know through traditions of knowledge production and reproduction. It was then agreed that during the field research, all researchers should endeavour to use the relevant local languages and interpretations of issues as understood in those languages and traditions in order to find out their true meanings in the relevant communities. This open-endedness is what is called a hermeneutic approach, which attempts to understand the people’s worlds through a process of dialogues and conversation.

Methodologically, during the actual field research, the researchers sought to explore the principles of justice from the people in the different communities themselves through their languages in a hermeneutic manner, creating room for dialogue and communication of meanings of those principles in the context of their cultures. Researchers were selected with this approach in view. In researching in communities, questions were posed both to individuals and groups in the form of focussed group discussion. But attempts were also made to interview key informants in the communities who had special knowledge of the traditional systems who helped in interpreting some of the information obtained in focussed group discussions. Interviews were utilised in structured questions when the research was carried out at the headquarters of the ICTR and the ICC at The Hague-where documentation concerning these institutions were obtained. For most other sources of information and data used in the report, desk research was carried out on the basis of published materials in books, journals, legal instruments and the Internet. It is from these sources that abundant information was obtained concerning the workings of these institutions. Overall, the approach adopted was a qualitative one, with a minimal use of quantitative material.

The research was carried out in the five countries between January 2007 and June 2007. Professor Dani W, Nabudere, who was the Principal Investigator for the project under the Marcus-Garvey Pan-Afrikan Institute, supervised the research. The researchers were required to transmit their reports to the Principal Investigator by the first week of June 2007 to enable preparations of the reporting workshop to be organised. Most of the reports were received in time. The reporting workshop was held in Kampala in July 2007, where all the five country reports were formerly presented and discussed. After the formal presentations, the five researchers were required to revise their respective reports to take into account the comments that had been made on them during the presentations. This was done and the process of compiling a Comprehensive Report for the International Conference was begun, along side the Principal Investigator visiting the Headquarters of the International Criminal Court at the Hague and the International Tribunal for Rwanda at Arusha to obtain additional information that was used to refine the Report.

PART TWO

CHAPTER TWO

HISTORICAL BACKGROUND TO INTERNATIONAL CRIMINAL JUSTICE

Introduction


Because the issue of the evolution of international criminal law was central to the situations that were being investigated, it became necessary to establish the historical roots of the international system within which the law has evolved. The ‘constraints’ that the ICC has so far encountered in implementing its mandate under the Rome Statute have already been alluded to. It is important to recognise that these ‘constraints’ have arisen from the historical context in which the Court was established. It is therefore important to understand the context of how the modern State system was formed and how it has developed through time in a system of European state formation (including colonial states) in Africa. This will make it easier for us to understand why the constraints referred to being faced by the Court came about. Such a treatment also requires us to understand the historical factors that led to the establishment of the International Criminal Court and the problems of the post-colonial state systems, which may have contributed to the need to establish the Court and the definition of its mandate. Since the crisis of these states and the problems the Court is facing are intertwined, it becomes necessary to confront these interlinkages. 

A. THE “WESTPHALIA” STATE SYSTEM AND ITS LEGACY 

The ICC, as presently constituted, is a creature of the nation-states that make up today’s international community through the United Nations system. These states emerged historically in different time periods and in diverse cultural, social and economic as well as political contexts. The body of law that is normally referred to as customary international law emerged in these contexts, and this body of law is still evolving and hence the need to periodicise and contextualise it. The modern state system is dated to have emerged with the Westphalia Treaty of 1648, which brought an end to the conflicts of the different European feudal states. In fact this is the socio-economic context in which the European states emerged. 

The Westphalia Treaty, which was signed on October 24, 1648, was in actual fact a “Settlement” that ended the "Thirty Years War" between European feudalities. It was never intended to establish modern states, but it became the unintended emergence of the European states system, which has been reproduced throughout the world in different historical conjunctures. In many ways it also represented a "stalemate" among the powers of Europe, which for some time resulted in the advent of the institutions of anarchy and state sovereignty. Under the Treaty, the feudal states recognised each other's independence. But this was only in theory and not always in practice since many of these states could not survive the pressures of the period. The treaty also legitimised a patchwork quilt of independent entities in Europe, which in the end could not sustain themselves as states and consequently disappeared in the anarchy of the ‘Stalemate.’

The Treaty endorsed the principle of internal sovereignty, which was based on the dynastic principle of hereditary sovereignty and not on the principle of sovereignty rooted in the idea of mass popular sovereignty of national-states. The Treaty marked the beginnings of a new concept of international law and diplomacy, in which the principle of raison d'etat (reason of state) replaced the authority of religion as the determining principle of alliances between European princes. This is also the origin of the idea of sovereignty being regarded as primary loyalty to the state, and later, to the nation, in circumstances where the new ‘nations’ were created not out of feudal systems, but out of conglomeration of entities, which had themselves been sovereign before their conquest by European imperial powers as in the case of Africa.

But even within the seventeenth century that saw to these developments, many situations developed in Europe, which contradicted the Westphalia Settlement. For example, France under Louis XIV (1661-1714) became the dominant power in Europe, which led to French dominance of diplomacy and the use of French language in diplomatic affairs and practice. The same period also witnessed the rise of Holland as an economic power, which led to the Westphalia Treaty being referred to as a ‘Dutch creation.’ The Dutch dominance resulted in the concept of international law as propounded by Hugo Grotius, a Dutch, and Francesco de Vitoria, an Spanish theologian, becoming the legacy of the present-day customary international law as modified from time to time. In the meantime England emerged as the rising centre of science, finance, and maritime skills, which gave it leverage to fight the Dutch and the French for supremacy in Europe and later all over the globe. In the same period Spain retreated as a super-power in the lands it had conquered and this resulted in the squandering of the wealth which it had accumulated from the ‘New World.’ Therefore the tendency throughout this period and the subsequent centuries has been one of attempts toward hegemony in practice despite the anti-hegemonial legitimacy established by the Westphalian Treaty.

In order to understand the current context of the Westphalian State System and its reproduction in other parts of the world, the following key events and dates in the evolution of the state system are important to bear in mind:

· 1648: Treaty of Westphalia; establishing the Peace of Westphalia and the modern-state system in Europe;

· 1713: Treaty of Utrecht; a series of treaties aimed at ending of hostilities between Britain and France and limiting French expansion in the world;

· 1815: Congress of Vienna; a Congress of the Great Powers of Europe, as agreed at the first Treaty of Paris 1814, to settle the future boundaries of Europe after the Napoleonic wars;

· 1919: Versailles Peace Conference (after WWI); signalling the end of the First World War between European powers and the rise of the Socialist Camp (1917-1989);

· 1945: Allied Victory of World War Two (WW2) and the rise of new Nation-states in Asia, Africa and Latin America. In this period the Cold War between the West and the East ensued with its concomitance of proxy wars in which the struggle between the super-powers was fought in the newly independent countries of the ‘Third World.’

· 1989: End of the Cold War and the rise of the US as the sole super-power. In this period, there is noticeable weakening of the post-colonial states and claim on the part of strong states of the need to intervene in weaker or ‘failed’ states on ‘humanitarian grounds’ thus redefining the principle of sovereignty;

· 2001: 9/11 and the emergence of the concept of ‘the war against terrorism.’ 9/11 changed the way we conceive security in the world creating a challenge to the principle of the universality of international law, which has been tested by the US wars in Afghanistan and Iraq. 

These developments show that the Westphalia system within which most states in the world were formed has tremendously changed. The failure of many states to maintain themselves is due to their dependence on the western industrialised countries, which control the world’s resources. Consequently, many of these states have failed to uphold democracy in their countries, leading to state repressions and dictatorial rule. The conflicts that have been witnessed in these new states are connected to these state-failures. 
B. THE NATURAL LAW LEGACY AND INTERNATIONAL LAW

Grotius and Natural Law Tradition

It is also necessary to understand the ideological origins of customary international law that was developed along the Westphalia State system.  The origin of the system is deeply rooted in the Greek philosophical debates, especially of the Stoics and later Christian religious beliefs of the period. These were expressed in the concept of natural law, which the Grotius jurisprudence school later developed. The Stoics conceived their world as a world wide system of law, which had several branches located at different centres. This was in recognition of the fact that in the entire Hellenistic world, there were a great number of city-states and other local authorities, which enjoyed autonomy in one form or another. Between the cities, arbitration became recognised and was widely practised in dealing with disputes. This implied that in settling disputes, there was a comparison of the different customs of these different city-states, an appeal to equity, which ultimately led to the growth of a ‘common law.’ This later eventually came to be referred to as ‘natural law.’

All this arose out of the idea of the concept ‘Law of Nature’ (later referred to as ‘Natural law’), which held to the ideal of ‘reasonableness’ and ‘equity’ as a means of criticising law at any time when the ordinary ‘positive law’ was likely to focus too narrowly on the customary law
. Later an attempt was made to ‘modernise’ these concepts by ‘gradually secularising the issues’ [Ibid: 386]. Grotius became important because of his conception of law as regulating the relations between sovereign states, which existed at the time. This was an urgent issue in the mid-nineteenth century, as we have seen, especially with the increasing anarchy and chaos that prevailed in the aftermath of the ‘Thirty Years War’ with the collapse of the medieval church. The collapse meant that neither the authority of the church nor that of the Scripture could establish the foundations of a law binding protestant and catholic alike as well as governing the relations between Christians and non-Christian rulers:

“It was natural that Grotius, with his background of humanistic training, should turn back to the even older, pre-Christian, tradition of natural law which he found in the writers of the classical antiquity. Thus he chose, as Cicero had done before him, to put his examination of the grounds of natural law into the form of a debate with the sceptical critic of the stoic philosophy, Carneades” [Ibid:392].


The point of contention with Carneades was over whether natural law was motivated by self-interest or by the ‘social impulses’ of individuals.  Grotius won the day in his own debate by insisting that:

“Man is, to be sure, an animal, but an animal of a superior kind, much farther removed from all other animals than the different kinds of animals are from one another. … But among the traits characteristic of man is an impelling desire for society. That is for the social life-not of any and every sort, but peaceful, and organised according to the measure of intelligence, with those who are of his own kind. This social trend the Stoics called ‘sociableness’ ”  [Quoted in Sabine & Thorton, 1973: 392].

Thus the point of victory for Grotius was that the identification of ‘customary international law’ based on natural law as giving rise to ‘positive laws’ of state. These depended for their validity upon the underlying grounds of all social obligations lying in the ‘good faith’ of ‘keeping covenants.’ From this, Grotius came to believe that within the framework of natural law, there was ample room for considerations of utility, which varied between people, to be the basis of relations between nations. This led to the emergence of the dogma that held that within certain ‘broad natural principles of justice, that were universal and unchangeable,’ there existed varying systems on which ‘municipal law’ could be based, “all dependent on the sanctity of covenants between rulers” [Ibid: 393]. On this understanding Grotius gave the following definition of customary international law:

“The law of nature [that] is a dictate of right reason, which points out that an act, according as it is or is not in conformity with rational nature, has in it a quality of moral baseness or moral necessity; and that, in consequence, such an act is either forbidden or enjoined by the author of nature, God” [Ibid: 394].

Grotius brings us back to the idea of God as the origin of the law of nature, which now is regulated by ‘reason’ of the contemporary European mind. Thus, it is from these groundings that we should trace the role customary international law should play in the contemporary world in helping peoples of different countries to resolve conflicts, which are located within different cultural, religious contexts through international dialogue. This is especially the case, when some major powers such as the US regard international law as that which is consistent with US cultural and global economic interests. To be sure, we have also to trace these US current understandings of the role of international law to the origins of international criminal law as understood currently under the Rome Statute, and this has to be traced to the consequences of the Nazi crimes during WW2.

C. EUROPEAN WARS AND WAR CRIMES

It is in the context of European wars connected with the struggle for the control and exploitation of colonial markets, labour and raw materials that the international criminal law is created building on the customary law of war and peace. One of the consequences of WW2 was the commission of war crimes and generalised crimes against humanity such as the Nazi attempt to exterminate the Jewish population in Europe and the Japanese war of aggression in Asia. From this war emerged certain conventions creating new crimes such as the 1949 Convention on the Punishment of the Crimes of Genocide. This Convention required states to prosecute and punish those individuals who were accused of these crimes either through their domestic jurisdiction or ‘by such international criminal tribunals as may have jurisdiction.’ 

(i) The Nuremberg Charter

But it was with the constitution of the Nuremberg and Tokyo Military Tribunals that the first attempt was made to set up an international system to punish perpetrators of war crimes and crimes against humanity. Hitherto, international law permitted warring parties to prosecute captured prisoners of war and try them under their own jurisdictions. The Nuremberg and Tokyo trials set new standards in this respect. Under the Nuremberg Charter of August 1943, there was a radical departure in the attitude to crimes committed during wars between states. 

Two major precedents were set under this Charter. In the first place, Article 6 of the Charter created a new international crime called “crimes against humanity,” which included ‘persecution, enslavement, deportations and other inhumane acts’ committed on a large scale by perpetrators. Article 7 rejected impunity when it stated that ‘the official position of defendants shall not be taken as freeing them from responsibility or mitigating punishment.’ The setting up of the Nuremberg and Tokyo military tribunals was ultimately a political decision of the United States. Justice Jackson, who acted as the US Chief Prosecutor at the Nuremberg trial put this well when he stated: “Our purpose here is not to prove our superior military might; our purpose is to prove our superior morality (over Nazism).” The trial was therefore not a ‘good’ human act in punishing perpetrators of serious crimes as such, but was ‘good’ because it asserted the superior moral standing of the victors over the vanquished in order to fulfil an American political agenda. Whether this was also good for humanity is a matter that has to be interrogated.

(ii) The United Nations and the New International Law

The 1948 Universal Declaration of Human Rights, which was promulgated in the wake of these trials did not contain any enforcement mechanisms against such infringements of human rights nor was it a statement of law but merely declaratory principles, which created obligations to be observed by member states. The Declaration was submitted for signature to the member States the day after the submission of the Convention on the Punishment of the Crimes of Genocide. This Convention, as we have seen, required states to prosecute and punish those accused of these crimes either through their domestic jurisdiction or ‘by such international criminal tribunals as may have jurisdiction.’ 

 On the other hand, the United Nations Charter Chapter VII mandated the Security Council to take action ‘with respect to threats to peace, breaches of peace, and acts of aggression.’ Under Article 42 of the UN Charter, the Council was also given power to take military action ‘to maintain or restore international peace and security’ in case of threats to such security. This gave the impression that there was determination on the part of the international community to establish a regime of international criminal justice system that would lead to deterrence against impunity in crimes against humanity.

Under General Assembly Resolution 177 (II), paragraph (a), the International Law Commission was directed to "formulate the principles of international law recognised in the Charter of the Nuremberg Tribunal and in the judgment of the Tribunal." In the course of the consideration of this subject, the question arose as to whether or not the Commission should ascertain to what extent the principles contained in the Nuremberg Charter and the Nuremberg and Tokyo judgments constituted principles of international law. The conclusion was that since the Nuremberg Principles had been affirmed by the General Assembly, the task entrusted to the Commission was not to express any appreciation of these principles as principles of international law but merely to formulate them into applicable and enforceable laws. 

Hence the Commission at its second session adopted the text below reaffirming the principles. The Report of the Commission also contains commentaries on the principles. 

Principle I

Any person who commits an act which constitutes a crime under international law is responsible therefore and liable to punishment. 

Principle II

The fact that internal law does not impose a penalty for an act, which constitutes a crime under international law, does not relieve the person who committed the act from responsibility under international law. 

Principle III

The fact that a person who committed an act, which constitutes a crime under international law, acted as Head of State or responsible Government official does not relieve him from responsibility under international law. 

Principle IV

The fact that a person acted pursuant to order of his Government or of a superior does not relieve him from responsibility under international law provided a moral choice was in fact possible to him. 

Principle V

Any person charged with a crime under international law has the right to a fair trial on the facts and law. 

Principle Vl

The crimes hereinafter set out are punishable as crimes under international law: 

Crimes against peace: 

Planning, preparation, initiation or waging of a war of aggression or a war in violation of international treaties, agreements or assurances; and participation in a common plan or conspiracy for the accomplishment of any of the acts mentioned under (i). 

War crimes: 

Violations of the laws or customs of war which include, but are not limited to, murder, ill-treatment or deportation to slave-labour or for any other purpose of civilian population of or in occupied territory, murder or ill-treatment of prisoners of war, of persons on the seas, killing of hostages, plunder of public or private property, wanton destruction of cities, towns, or villages, or devastation not justified by military necessity. 

Crimes against humanity:

Murder, extermination, enslavement, deportation and other inhuman acts done against any civilian population, or persecutions on political, racial or religious grounds, when such acts are done or such persecutions are carried on in execution of or in connection with any crime against peace or any war crime.

Principle VII

Complicity in the commission of a crime against peace, a war crime, or a crime against humanity as set forth in Principles VI is a crime under international law.

But despite the spelling out of these principles, no action was taken to establish a permanent court to adjudicate these crimes. The Universal Declaration of Human Rights in 1948, which codified the various rights of individuals and even groups, was in the correct direction because it opened up avenues for governments to draft and ratify a number of legally binding international human rights treaties despite the hostilities that characterised relations between the superpowers during the Cold War period. Having learned the lessons of the effects of the Second World War, discussions started between states on the possibilities of establishing permanent institution that would prosecute and try individual war criminals and mass murders, resulted in several international treaties, conventions, agreements and protocols, which have defined and outlawed genocide, war crimes, and crimes against humanity. However, no international court system was put in place to enforce these norms by holding individuals criminally responsible for these new crimes.

(iii) New attempts at reviving international criminal law

Despite the fact that the International Law Commission (ILC), the UN body responsible for codifying international law, had drafted some draft structures of the new court as early as 1950s, it was only when civil society and human rights organisations (organisations of victims and their relatives) and legal experts persuaded interested governments to campaign for the establishment of the international court in the 1989, that consecutive steps begun to be taken towards this end. It is also interesting to note that those ‘interested states’ were states such as Trinidad and Tobago (perhaps with the experience in Latin America), who actually tabled the issue in the UN General Assembly and not one of the members of the Security Council. It is however only fair to mention that it was the USSR through President Gorbachev who in the late 1980s suggested the resurrection of the idea of the court, but only for the purposes of dealing with the rising acts of terrorism and drug trafficking. The other big powers were not interested in the issue at the time. As civil society activists have observed, it was the generally positive reaction in the rich countries to the setting up of the Hague Tribunal, which was to punish war crimes in former Yugoslavia, that accelerated the progress towards the revival of the idea for an international criminal court
. 


The ILC was asked to come up with a new proposal and the Commission suggested setting up a court that would take up cases only when requested to do so by the states that were party to the courts convention and had jurisdiction over the person accused of the relevant crime. However, it was the ‘transitional justice’ experience from Latin and Central America, that brought to the fore a number of new situations, which were added to the need to draft a statute taking into account these new crimes and the need for state accountability of a new kind.  Based on these and other experiences, there emerged and continue to emerge new principles of international law, which revitalised the Nuremberg/Tokyo principles. These new principles include such emerging rights as: the rights of victims of certain types of crimes, and the societies to which they belong, to certain affirmative actions on the part of their governments, and that these obligations remain in force even with regard to successor governments that are not guilty of those crimes. These issues became clearer with the negotiations that were set in motion to create an international court.


Moreover, advances in telecommunications, transportation and information technologies coupled with the erosion of national borders due to the forces of globalisation and the rise of non-state actors in world politics have created a set of dynamics that challenge the existing norms of international relations based on the nation state and national sovereignty. Keen observers and analysts of contemporary developments have noted “the end of the nation state and the rise of region states”,
 as well as the implications of dynamic and fundamental changes in the form of globalisation on the way people live and work, the way they are organized, and the way power is distributed in society.

The Kosovo crisis in Ex-Yugoslavia followed by the crisis in East Timor highlighted the imperative to re-examine these norms.  The questions that were being raised in this regard are:

(1) Can norms and principles of interstate relations fashioned from the mid-17th century and effective until the 20th century, and upon which international law is fashioned, continue to be relevant in the 21st century?  

(2) Can they continue to serve the purposes of international and regional organizations as well as non-governmental and non-state actors amid a radically changed global and local environment? 

(3) How can these norms be changed given the nature of the state system and other actors in the beginning of the new millennium?  

It is for these reasons that international law needs to take cognisance of changes taking place with regard to the nation-state and the rise of ethnic-cultural diversities as analysed earlier. As already demonstrated above, there has arisen a new awareness about the role of cultural diversities, which role is recognised by the states as vital to human existence. Indeed, it can be said that the emergent local identities, as an aspect of globalisation, are the ones, which are continuing to exert pressures on the state to change and become more accountable to them. The definition of nationality and citizenship based on a culture of domination of one nationality above the others is not democratic and as such is not defensible. The recent recognition of international organisations and other non-state actors is a manifestation of the diminishing role of the nation state as the sole player on a global scale.


It is clear that international law cannot exist in isolation from the political factors operating in the sphere of international relations. This can equally be said of other factors such as local cultural identities and norms of communities. As we have argued, where there are breaches of the law, international law has no established compulsory judicial systems for the settlement of disputes or coercive penal systems with penal provisions outside the nation states. Just as the states created institutions like the UNO to enforce their decisions, so international law can recognise new political entities to enforce certain realities that are considered valid in their local dimensions so long as they follow newly emergent principles that are mutually agreed.

Thus, although traditionally states were the sole subjects of international law, this change in the political environment must lead to new changes in the international arrangements. With the proliferation of international organizations over the last century, they have in some cases been recognized as relevant parties to international law as well. This change has been crucial and recent interpretations of international human rights law, international humanitarian law, and international trade law have been inclusive of corporations, and even individuals. 
(iv) The inspiration from the South

But the need to set up the Court was more pushed by the growing human rights violations in the states in Central and Latin America, Central Europe and Africa. The ‘Peace Dividend’ having failed to materialise with the end of the Cold War, the ‘New World’ that emerged only witnessed an outbreak of major international humanitarian and human rights disasters such as those which occurred with the disintegration of Yugoslavia; the collapse of Somalia and the futility of the USA-led intervention there; the genocide in Rwanda; the fall of Srebrenica; as well as the new internal wars that sprung up in Liberia and Sierra Leone and the intractable wars in the Sudan and Angola-leading to serious crimes against humanity being committed with almost total impunity. 

The attempt to use ‘humanitarian interventions’ supported by the UN Security Council and the US government also failed to galvanise international support. Even as late as 1994, at the insistence of the UK and the USA, the Security Council declined to accept that any genocide was occurring in Rwanda, because to do so would have meant that the major states had failed in implement the 1949 Genocide Convention, which would have applied to activate the enforcement procedures laid down under that Convention. It is this ‘guilt conscious’ on the part of these states that led to their pressure to set up the International Tribunal for Rwanda in 1994. This individual state and institutional ‘guilt’ to continued to haunt these countries until recently (March 2008) when UN Secretary General Ban Ki Moon, on behalf of the United Nations, expressed ‘regret’ for thousands of lives that were lost during the genocide. He added that the 1994 genocide had shocked the conscience of the UN and the member Nations had learnt: “This is the saddest chapter in the betrayal of humanity and I will make sure that such a horrible incident doest not happen again anywhere in the world.
” He said this while genocide (which they called ‘ethnic cleansing’) was taking place in Darfur and the UN was doing little to stop it.

In order to cover their ‘guilt’ the UN Security Council resorted to ad hoc measures to deal with specific critical situations by the use of Chapter VII of the Charter. In 1993, it set up the Hague Tribunal for War Crimes in former Yugoslavia (ICTY) under Security Council Resolution 808. The ICTY precedent meant that while denying that genocide had occurred in Rwanda, the Council had no alternative but set up a similar tribunal for Rwanda (ICTR) in late 1994 under resolution 827. Thus, in retrospect the setting up of these temporary tribunals for Yugoslavia and Rwanda helped to clarify and crystallise the issues of criminal law under the international system as well as extending its potential application [Allen, T, 2006: 6-13]. It did so by clarifying that international jurisdiction to punish both war crimes and crimes against humanity applied to all states, whether or not they were engaged in international armed conflict. It is the setting up of these ad hoc Criminal Tribunals, which extended the application of the Nuremberg principles to internal conflicts within states. But unlike Nuremberg and Tokyo trials, the jurisdictions of the Tribunals foregrounded rape as a war crime, and in addition established it as a crime against humanity if committed systematically and on a large scale. 

Thus ICTY and ICTR became models that established new principles to be followed in similar situations in other parts of the world. They were evoked in setting up the Special Courts for Sierra Leone and Cambodia on a ‘hybrid’ basis. These proceedings also contributed to the political drive to set up an international criminal court to deal with such cases on a permanent basis. This is how a large number of states became involved in the discussions leading to the agreement about the Rome Statute.  

D. INTERNATIONAL HUMANITARIAN LAW

International humanitarian law has been defined as a set of rules, which seek, for humanitarian reasons, to limit the effects of armed conflict. It protects persons who are not or are no longer participating in the hostilities and restricts the means and methods of warfare. International humanitarian law is also known as the law of war or the law of armed conflict. It is part of international law, which is the body of rules governing relations between States. International law is contained in agreements between States – treaties or conventions, in customary rules, which consist of State practice considered by them as legally binding, and in general principles. Although international humanitarian law applies to armed conflicts, it does not regulate whether a State may actually use force; this is governed by an important, but distinct, part of international law set out in the United Nations Charter, as we saw above. 

The discourse on international humanitarian law, however, has changed and a call for its redefinition and broadening to deal with current humanitarian concerns caused by localised conflicts within states has been made. Although these changes in historical conditions are recognised even by the mainstream discourse on international law, including States, no concrete steps have been taken to change the rules. There have been suggestions to rectify this situation. In 1948 the International Committee of the Red Cross (ICRC) presented a report recommending that the Geneva Conventions apply the full extent of international humanitarian law “[i]n all cases of armed conflict which are not of an international character, especially cases of civil war, colonial conflicts, or wars of religion, which may occur in the territory of one or more of the High Contracting Parties”. 

In 1971, the ICTR submitted a draft convention to a Conference of Government Experts recommending a further proposition that was intended to make the whole body of international humanitarian law applicable to a civil war if foreign troops intervened. The ICRC put forward a subtler proposal along the same lines the following year. Finally, in 1978 the Norwegian delegation of experts to the same Conference proposed that the two categories of armed conflict be dropped in favour of a single law for all kinds of armed conflict, again without success. Somewhat surprisingly, calls for a unified body of international humanitarian law have since died out, even though the manifold expressions of dissatisfaction with the dichotomy between international and internal armed conflicts persist.

The need to unify the whole body of law applicable to a civil war situation would imply the need to explore new principles that deal with the problems of the victims and survivors to the conflict, which was not covered in the Geneva Conventions and the Protocols. This is especially so when the legal distinction between international and non-international armed conflict is becoming increasingly outmoded. What really matters as regards legal regulation in the future will not be whether an armed conflict is international or internal, but simply whether an armed conflict exists per se. In that case the humanitarian aspects that are catered for in the various conventions and protocols will have to be harmonized so that where these principles are inadequate in dealing with the complexities of various internalised conflicts between sections of communities and the State, local legal conceptions will have to be included to deal with those special situations. So long as States categorise rebel movements as ‘bandits’ with no rules to govern the conflict, the governments and the rebel and guerrilla movements will continue to dehumanise the civilian population without any accountability even for States that intervene to take sides in internal conflicts. 

Therefore, a major reservation in the development of international humanitarian law relating to internal armed conflicts has been the question of the recognition of belligerency by States. If granted, such recognition elevates a rebel movement to the status of a State and demands that other States remain neutral between the warring parties. Even though this doctrine has not been exercised since the American Civil War, giving rise to very reasonable claims that it no longer exists in international law, the fear that application of the Geneva Conventions might lead to belligerent recognition is a matter of extreme political sensitivity. Consequently, a single body of international humanitarian law would, like the ICC Statute and the Geneva Conventions, incorporate articles to reaffirm that the application of laws of war to internal armed conflicts “shall not affect the legal status of the Parties to the conflict.” In addition, because a single law of armed conflict could dispense with references to statehood altogether and potentially involve very different thresholds than those relevant to determinations of belligerency, the change would hopefully improve the distinction between the doctrine and humanitarian protection, thereby prompting greater observance of international humanitarian law
. In the words of the judgment in Prosecutor v. Tadić 
:
“If international law, while of course duly safeguarding the legitimate interests of States, must gradually turn to the protection of human beings, it is only natural that the aforementioned dichotomy should gradually lose its weight.
”
E. THE ROME CONFERENCE

In 1995 the General Assembly established a committee to seek views from member states about the proposal to set up the International Criminal Court and prepare a draft statute, but by this time, the interest in the proposal had increased and so there was a call for something more serious to be done. A series of consultative meetings were held culminating in the Rome Conference of 1998, which was supposed to agree on a statute. There were, however, a lot of hurdles to overcome before this could be achieved. There were those countries such as Libya, Iran, India, Iraq and Indonesia who did not want a permanent court, while there was another group of member states, which wanted an institution that could only be activated by the UN Security Council. These were mainly those countries that wanted the US and other permanent members of the Security Council not to oppose the new institution. The Clinton Administration supported this position because it gave the US and other permanent Security Council members’ control.

Another group of about forty members supported by international NGOs wanted a more powerful court with an independent prosecutor unhindered by the Security Council. This group was supported by Germany, Canada and the UK under the Labour government. The US was opposed to this view and this slowed down the process of reaching an agreement. Despite this US opposition, only three of the 148 states represented at the Conference, voted against the proposal to set up an independent criminal court. In the end the Statute of the International Criminal Court-ICC-(hereinafter to be referred to as the “Rome Statute” or simply “the Statute”) was endorsed and approved by the conference to be based at The Hague with jurisdiction over crimes of genocide, crimes against humanity, war crimes and, at some future date, the crime of aggression, which was yet undefined. The Statute reiterated definitions of crimes in the various international agreements adopted since the Geneva Genocide Convention and clarified crimes against humanity. It also affirmed for the first time that war crimes may be committed during ‘internal’ or civil wars. The statute stipulated that individuals could be held accountable and that command responsibility was the basis for liability. 

But the USA was able to stonewall the application of the Statute to its citizens by ensuring that even if it ratified the Statute, the ICC would never be in a position to prosecute a US citizen or peacekeepers since doing so would require the court to demonstrate that the US Court Martial and domestic courts were unwilling or unable to do so. The same would happen if any of the US supported countries resisted the courts jurisdiction since it is the state itself or the Security Council over which the US has a veto that could make such a referral. It is under these conditions and inherent limitations that president Clinton agreed to sign the Rome Statute in Rome, even though the US made little effort to ratify it. Since the 9/11 events the US has effectively set aside a number of international conventions in its declared ‘war against terrorism.’ These include parts of the UN Charter, some of the Geneva Conventions and Protocols, and the Convention Against Torture.  

On September 2001, the Bush administration supported the American Servicemembers’ Protection Act, which had the effect of stopping military aid to any state that choose to ratify the Rome Statute, and to use military force against any country that arrested US ‘Servicemembers’ on ICC warrants. This has served to weaken the ICC and to create distrust of the court in some countries. Although the US has not withdrawn the military aid to countries that have ratified the Rome Statute, they are required to enter into a bilateral arrangement with the USA under which they undertake not to accept ICC warrants for US citizens. Uganda has been compelled to enter into such a bilateral agreement in order to avail itself of US military aid to fight the LRA rebels. The effect of these arrangements and the limitations that the ICC faces is to render the work of the ICC almost impossible in some countries. This is especially so when the US under president Bush has declared that international law can only be recognised if it serves US ‘national security’ interests such as their policies in Iraq, Iran and Afghanistan. Through alliances such as the “Alliance of the willing,” the US has managed to arm twist a number of countries not to abide by international law.

So the task the ICC faces is doubly difficult but it cannot be abandoned, for the ICC is an important achievement for the people of the world if it can work consistently. This would entail assisting communities to identify and participate in punishing criminals, while at the same time trying to assist the communities to bring about peace through reconciliation processes, involving both traditional means as well as internationally sanctioned mechanisms for enabling communities to rehabilitate and resettle after conflicts. So the task for the ICC is not ‘either’ ‘or’ but one of both ‘either’ ‘or.’ It is a necessary development that hinges on the fact that the post-colonial states as an institution had failed in its political role to represent the interests of all its citizens in the practice of democracy, which was assumed to be the pillar of the modern state.


Thus the Court finds itself upholding two contradictory but complementary roles. One is the legal and the other is the ‘social-political.’ It seeks to fulfil both these roles and in doing so finds itself caught up in the problems of the past while at the same time offering hope for the future. This researcher found these two faces of the Court represented strongly at the ICC Headquarters at The Hague when as Principal Researcher he visited the Court and spoke to the Registrar and representatives of the Prosecutor and the Victims Trust Fund. The first role was strongly represented at the Office of the Prosecutor and the Registry of the Court. The section of the Victims Trust Fund represented the second. We shall refer to these differences in another section below.

F. OTHER ATTEMPTS TO DEFINE INTERNATIONAL JURISDICTION


But before we turn to the Rome Statute itself, let us look at other efforts by jurists to influence the development of the new international law and international humanitarian law.  These efforts were undertaken at Princeton University and the other by a number of African jurists in their declaration of new principles called The Princeton and Cairo-Arusha Principles. During the period when the new Statute was being negotiated, a group of jurists, including Lloyd Axworthy, former foreign minister of Canada and director of the Liu Centre for the Study of Global Issues at the University of British Columbia and M. Cherif Bassiouni, president of the International Human Law Institute at DePaul College and Chairman of the drafting committee for the Diplomatic Conference establishing the International Criminal Court, among others, constituted themselves into a year-long Princeton Project on Universal Jurisdiction, which they saw as a ‘potent weapon ’to bring war criminals to justice in order to extend ‘international justice.’ The team, after a year’s work of deliberations, produced 14 ‘Princeton Principles’ against crimes, which included piracy, slavery, war crimes, crimes against peace, crimes against humanity, genocide and torture. The principles were intended to legitimise the controversial ‘universal jurisdiction’ principles to the effect that ordinary national courts should have the power to hear charges against anyone found within their jurisdiction who is alleged to have committed a serious crime under international law. 

The 14 Princeton Principles were supposed to fill the gaps in the existing principles of international law. Among the principles intended to fill the gaps were: (i) once out of office, government officials, including heads of state, should not be immune from prosecution based on the defence that they were acting in an official capacity; (ii) there should be no statute of limitations on the prosecution of these crimes; and (iii) a state should refuse to extradite an alleged perpetrator when that person is likely to face the death penalty or any cruel, degrading or inhuman punishment, or would face sham proceedings with no assurance of due process. These principles were judged to be the most serious attempts thus far to guide national courts in meeting the challenges of crimes of state that would give judges around the world a mandate to enforce global law in the face of crimes against humanity. The 14 Princeton Principles were:

The 14 Princeton Principles:

Principle 1 -- Fundamentals of Universal Jurisdiction
1. For purposes of these Principles, universal jurisdiction is criminal jurisdiction based solely on the nature of the crime, without regard to where the crime was committed, the nationality of the alleged or convicted perpetrator, the nationality of the victim, or any other connection to the state exercising such jurisdiction.
2. Universal jurisdiction may be exercised by a competent and ordinary judicial body of any state in order to try a person duly accused of committing serious crimes under international law as specified in Principle 2(A), provided the person is present before such judicial body.
3. A state may rely on universal jurisdiction as a basis for seeking the extradition of a person accused or convicted of committing a serious crime under international law as specified in Principle 2(A) provided that it has established a prima facie case of the person's guilt and that the person sought to be extradited will be tried or the punishment carried out in accordance with international norms and standards on the protection of human rights in the context of criminal proceedings.
4. In exercising universal jurisdiction or in relying upon universal jurisdiction as a basis for seeking extradition, a state and its judicial organs shall observe international due process norms including but not limited to those involving the rights of the accused and victims, the fairness of the proceedings, and the independence and impartiality of the judiciary (hereinafter referred to as "international due process norms").
5. A state shall exercise universal jurisdiction in good faith and in accordance with its rights and obligations under international law.
Principle 2 -- Serious Crimes Under International Law
1. For purposes of these Principles, serious crimes under international law include: (1) piracy; (2) slavery;  (3) war crimes; (4) crimes against peace; (5) crimes against humanity; (6) genocide; and (7) torture.
2. The application of universal jurisdiction to the crimes listed in paragraph 1 is without prejudice to the application of universal jurisdiction to other crimes under international law.
Principle 3 -- Reliance on Universal Jurisdiction in the Absence of
National Legislation
With respect to serious crimes under international law as specified in Principle 2(A), national judicial organs may rely on universal jurisdiction even if their national legislation does not specifically provide for it.
Principle 4 -- Obligation to Support Accountability
A. A state shall comply with all international obligations that are applicable to: prosecuting or extraditing persons accused or convicted of crimes under international law in accordance with a legal process that complies with international due process norms, providing other states
investigating or prosecuting such crimes with all available means of administrative and judicial assistance, and under-taking such other necessary and appropriate measures as are consistent with international norms and standards.
B. A state, in the exercise of universal jurisdiction, may, for purposes of prosecution, seek judicial assistance to obtain evidence from another state, provided that the requesting state has a good faith basis and that the evidence sought will be used in accordance with international due process norms.
Principle 5 -- Immunities
With respect to serious crimes under international law as specified in Principle 2(1), the official position of any accused person, whether as head of state or government or as a responsible government official, shall not relieve such person of criminal responsibility nor mitigate punishment.
Principle 6 -- Statutes of Limitations
Statutes of limitations or other forms of prescription shall not apply to serious crimes under international law as specified in Principle 2(A).
Principle 7 -- Amnesties
1. Amnesties are generally inconsistent with the obligation of states to provide accountability for serious crimes under international law as specified in Principle in 2(1).
2. The exercise of universal jurisdiction with respect to serious crimes under international law as specified in Principle 2(1) shall not be precluded by amnesties which are incompatible with the international legal obligations of the granting state.
Principle 8 -- Resolution of Competing National Jurisdictions

Where more than one state has or may assert jurisdiction over a person and where the state that has custody of the person has no basis for jurisdiction other than the principle of universality, that state or its judicial organs shall, in deciding whether to prosecute or extradite, base their decision on an aggregate balance of the following criteria:

(a) multilateral or bilateral treaty obligations;

(b) the place of commission of the crime;

(c) the nationality connection of the alleged perpetrator to the requesting state;

(d) the nationality connection of the victim to the requesting state;

(e) any other connection between the requesting state and the alleged perpetrator, the crime, or the victim;

(f) the likelihood, good faith, and effectiveness of the prosecution in

the requesting state;

(g) the fairness and impartiality of the proceedings in the requesting

state;

(h) convenience to the parties and witnesses, as well as the availability

of evidence in the requesting state and the interests of justice.

Principle 9 -- Non Bis In Idem/ Double Jeopardy
A. In the exercise of universal jurisdiction, a state or its judicial organs shall ensure that a person who is subject to criminal proceedings shall not be exposed to multiple prosecutions or punishment for the same criminal conduct where the prior criminal proceedings or other accountability proceedings have been conducted in good faith and in accordance with international norms and standards.  Sham prosecutions or derisory punishment resulting from a conviction or other accountability proceedings shall not be recognized as falling within the scope of this principle.
B. A state shall recognize the validity of a proper exercise of universal jurisdiction by another state and shall recognize the final judgment of a competent and ordinary national judicial body or a competent international judicial body exercising such jurisdiction in accordance with international due process norms.
C. Any person tried or convicted by a state exercising universal jurisdiction for serious crimes under international law as specified in Principle 2(A) shall have the right and legal standing to raise before any national or international judicial body the claim of non bis in idem in opposition to any further criminal proceedings.
Principle 10 -- Grounds for Refusal of Extradition
A. A state or its judicial organs shall refuse to entertain a request for extradition based on universal jurisdiction if the person sought is likely to face a death penalty sentence or to be subjected to torture or any other cruel, degrading, or inhuman punishment or treatment, or if it is likely that the person sought will be subjected to sham proceedings in which international due process norms will be violated and no satisfactory assurances to the contrary are provided.
B. A state which refuses to extradite on the basis of this Principle shall, when permitted by international law, prosecute the individual accused of a serious crime under international law as specified in Principle 2(A) or extradite such person to another state where this can be done without exposing him or her to the risks referred to in paragraph A.
Principle 11 -- Adoption of National Legislation
A state shall, where necessary, enact national legislation to enable the exercise of universal jurisdiction and the enforcement of these Principles.
Principle 12 -- Inclusion of Universal Jurisdiction in Future Treaties
In all future treaties, and in protocols to existing treaties, concerned with serious crimes under international law as specified in Principle 2(A), states shall include provisions for universal jurisdiction.
Principle 13 -- Strengthening Accountability and Universal Jurisdiction
A. National judicial organs shall construe national law in a manner that is consistent with these Principles.
B. Nothing in these Principles shall be construed to limit the rights and obligations of a state to prevent or punish, by lawful means recognized under international law, the commission of crimes under international law.
C. These Principles shall not be construed as limiting the continued development of universal jurisdiction in international law.
Principle 14 -- Settlement of Disputes
A. Consistent with international law and the Charter of the United Nations, states should settle their disputes arising out of the exercise of universal jurisdiction by all available means of peaceful settlement of disputes and in particular by submitting the dispute to the International Court of Justice.
B. Pending the determination of the issue in dispute, a state seeking to exercise universal jurisdiction shall not detain the accused person nor seek to have that person detained by another state unless there is a reasonable risk of flight and no other reasonable means can be found to ensure that person's eventual appearance before the judicial organs of the state seeking to exercise its jurisdiction.



At about the same time (between 2001 and 2002), African jurists under the Africa Legal Aid project after a series of meetings in Cairo and Arusha also agreed on similar principles, which they called the Cairo - Arusha principles on universal jurisdiction in respect of gross human rights offences. These principles were supposed to reflect an ‘African perspective,’ which begun by restating that the African traditions have “always” abhorred gross human rights violations and as their starting point. The declaration also recognised that the principle of universal jurisdiction concerned the international community as a whole; and that it should therefore have a truly universal scope in its content, implementation and effects. 



The declaration pointed out that while it was generally preferable to try gross human rights offences in the State where they occurred, it sometimes became necessary, in order to avoid impunity, to make use of international tribunals or other national jurisdictions. It added that most African States had accepted the principle of universal jurisdiction by becoming parties to instruments which provided for universal jurisdiction over certain crimes under international law, including the 1949 Geneva Conventions, the 1973 Convention on the Suppression and Punishment of the Crime of Apartheid and the 1984 Convention against Torture. Many of those States, however, had not ensured that their courts could exercise jurisdiction in respect of gross human rights offences on the basis of universal jurisdiction. 

  

The Principles were prompted, among others things, by a concern that certain offences which had particular resonance in Africa, such as the crime of apartheid, have so far not attracted prosecution under the principle of universal jurisdiction. The Cairo-Arusha Principles were therefore aimed at assisting governments, in Africa and around the world, in exercising their powers and obligations. They were also aimed at assisting human rights organisations and legal practitioners in their attempts to pursue  their conduct of advocacy and lobbying initiatives and contribute to the progressive development of international law. The starting point for these Principles, the declaration noted, was an awareness of the existing law, as enshrined, for example, in the Rome Statute of the International Criminal Court. In the particular context of the African Continent, however, there were additional considerations, including economic, social and cultural factors that should be taken into account in trying to ensure the effective exercise of universal jurisdiction. The principles below, which were stipulated in the Cairo-Arusha Principles, were similar to the Princeton Principles, but with a specific African perspective. They were:

The Cairo-Arusha Principles: 

  

1.
Universal jurisdiction applies to gross human rights offences committed even in peacetime.   

2.
The principle of universal jurisdiction should apply not only to natural persons, but also to other legal entities.   

3.
States shall adopt measures, including legislative and administrative, that will ensure that their national courts can exercise universal jurisdiction over gross human rights offences, including, but not limited to, those contained in the Rome Statute of the International Criminal Court.   

4.
In addition to the crimes that are currently recognised under international law as being subject to universal jurisdiction, certain other crimes that have major adverse economic, social or cultural consequences -- such as acts of plunder and gross misappropriation of public resources, trafficking in human beings and serious environmental crimes -- should also be granted this status.  

5.
The absence of specific enabling domestic legislation does not relieve any State of its international legal obligation to prosecute, extradite, surrender or transfer suspects to any State or international tribunal willing and able to prosecute such suspects.  

6.
The principle of non-interference in the internal affairs of States, as enshrined in Article 4(g) but qualified by Article 4(h) of the Constitutive Act of the African Union, shall be interpreted in light of the well established and generally accepted principle that gross human rights offences are of legitimate concern to the international community, and give rise to prosecution under the principle of universal jurisdiction.  

7.
In dealing with gender crimes, such as rape and other forms of sexual violence that are recognised as crimes subject to universal jurisdiction, States shall make every effort to create conditions favourable to reporting such crimes, investigate them, bring the perpetrators to justice and provide support to the victims.  

8.
In applying universal jurisdiction, prosecuting authorities shall avoid bias and selectivity based on race, gender, sexual orientation, ethnicity, colour, language, age, religion, political or other opinion, national or social origin, birth or other status of the suspect. In particular, the application of the principle of universal jurisdiction shall not be used as a pretext to pursue politically motivated prosecutions.  

9.
Financial and other constraints do not relieve States of their duty to carry out investigations or to prosecute, extradite or transfer for trial persons suspected or accused of gross human rights offences under international law. However, the international community should assist developing countries in the latter’s’ efforts in prosecuting such offences.

  10.
States shall provide mutual legal assistance in order to facilitate the effective exercise of universal jurisdiction.

  11.
Proceedings, including but not limited to, the investigation, prosecution, incarceration and/or sentencing of gross human rights offenders, shall be undertaken in conformity with internationally recognized human rights standards. These rights include the right to consular assistance under the Vienna Convention on Consular Relations, and the right to counsel, which shall include, in the case of self-funding defendants, the right to choose counsel from outside the legal profession of the prosecuting jurisdiction.

  12.
In proceedings based on universal jurisdiction, States shall ensure that victims and witnesses receive adequate protection.

  13.
A person who has been tried and convicted or acquitted of a gross human rights offence under international law before a national court may not be tried again, except where the prior proceedings shielded the person from justice.

  14.
The use of alternative forms of justice, including truth and reconciliation commissions, does not relieve States of their responsibility and their duty to prosecute individuals or to extradite or transfer for trial individuals suspected or accused of gross human rights offences under international law. 

15.
While amnesties for gross human rights offences granted to individuals may, in certain cases, be politically expedient, such amnesties are generally incompatible with international law and do not have any effect outside the borders of the country in which they are granted; nor do they absolve other States of their responsibility and their duty to prosecute or to transfer for trial such individuals.

  16.
Prosecution and sentencing of gross human rights offenders shall be guided not only by the need for deterrence, but also by the need to reconcile, rehabilitate and reconstruct the society where the offence was committed.

  17.
Responses to gross human rights offences shall include a requirement for the offender or other available mechanism to make appropriate reparation to the victims of the offences, to the extent possible.

  18.
Refugee status or applications for refugee status shall not relieve States of their obligation to prosecute or to extradite or transfer for trial to any other State or international tribunal willing and able to prosecute persons accused or suspected of gross human rights offences. This is without prejudice to the prohibition of nonrefoulement. 
19. A State in whose territory a gross human rights offence suspect is found shall prosecute him or her in good faith or extradite or surrender him or her to any other State or international tribunal willing and able to prosecute such suspect. The absence of an extradition treaty or other enabling legislation shall not bar the extradition, surrender or transfer of such a suspect to any State or international tribunal willing and able to prosecute the suspect. 

   


It would of course be wrong to conclude that all the inspirations that went into the establishment of the ICC came from the Nuremberg/Tokyo experience. In fact the above attempts made in putting forward new principles of international law by the Princeton and African jurists indicate clearly that serious attempts were being made to broaden the application of international law in the form of new international criminal law principles. The real historical contexts that lay behind these attempts were the prevalence of military dictatorships, especially in Latin America and the fragmentation of the former Socialist Camp and the ‘state failure’ in a number of post-colonial states in Africa leading to genocide in Rwanda. It is these events that led to the demand for ‘Transitional justice’ to overcome these ‘state failures’ and dictatorial rule in the 1980s and 1990s. The ‘transition’ enabled the military dictators to set the terms for their giving up power to a civilian based multiparty democracy in what Samuel Huntington called the “Third Wave” democratic movement in the Third World countries. But this ‘wave’ of democratisation was achieved at a price and this price took the form of the dictators setting conditions for their retreat, which had the implication of setting limits to the range of policy options, which the successor democratic regimes could put in place. In effect the ‘transition’ compromised the meaningful democratisation of these countries. As Mendez has put it
:

“The area in which they were most interested in setting limits was that of accountability for the crimes of the recent past. This was because another salient feature of the transition was the tragic legacy of human rights violations these governments left behind. Although Latin America had witnessed repressive governments for a long time, the cycles of revolution and repression in the 1970s and 1980s had exceeded-in number of victims and quality of the atrocities committed-everything the region had experienced before” [Mendez, 2000:127].


It was in these circumstances that human rights organisations were able to put pressure on the newly elected governments, in each country, to obtain respect and recognition of the victims of the repression and those who had ‘disappeared’ at the hands of the past regimes. This is the environment in which the struggle for ‘truth and reconciliation’ and against impunity emerged in this specifically Southern context, giving rise to a series of ‘truth and reconciliation commissions’ in a number of Latin American countries such as Chile, Argentina, and Central American countries. Mendez has, in this context, noted: “In fact, although there were certain other burning issues as well, the struggle for truth and justice and against impunity, silence and oblivion eventually shaped the character of this latest transition to democracy and contributed ideas to the principles to a fast-developing area of international humanitarian law” [Ibid].


Based on these and other experiences, there has emerged and continues to emerge principles of international humanitarian law, which have revitalised the Nuremberg/Tokyo experiences but also shifted its focus from impunity to accountability in terms of prosecutions which has become the defining feature of the international human rights movement [Boraine, 2006: 25]
. New principles and rights which could invigorate a new form of democratisation include:

· Victims of certain types of crimes, and the societies they belong to are entitled to certain affirmative actions on the part of their governments, and that these obligations remain in force even with regard to successor governments that are not guilty of those crimes;

· There are obligations that successor governments must undertake and these must include: 

(i) Victims have the right to justice done via regular process with full guarantees for a fair trial, 

(ii) Blanket amnesties, which are designed to pardon violators of human rights and that ‘create an atmosphere of impunity’ violate this principle and are contrary to international law,

(iii) The victims and the society have a ‘right to truth,’ so that governments must do all in their power to investigate each case, establish all that can be reliably known about the circumstances, and disclose that information to the victims and to the public, 

(iv) The victims and their families are entitled to a ‘just reparation and compensation’ in both material and moral terms, that respect the inherent dignity of each person, and;

(v) Societies have a right to see that the armed and security forces of the newly elected democratic state are free of the elements within them that planned, executed or supervised these crimes;

· These new obligations are cumulative. But there is no insistence that each and every one of them must be met in full:  “It is sufficient to make an effort in good faith to comply with each one of them… and although they are all interlinked, they lend themselves to separate actions by the government. … More importantly, these obligations cannot be seen as a menu of options for a government to choose from in devising a policy on accountability, governments are not free to chose truth over justice, for example, or reparation over both of them” [Ibid: p. 128].

Thus, while ‘transitional justice’ in these cases has implied a ‘compromise justice’ in giving amnesties to the perpetrators of crimes, it was also a ‘political compromise’ between democracy and dictatorship. In fact this ‘compromise’ is between real interests that stood behind the different demands and these interests include the dominant international players, which stood behind the dictatorships such as those in Chile and Zaire when these crimes were being committed. The other interests were the people in these states who were denied their democratic rights and who suffered at the hands of the dictatorships. These are the ones that became the victims. That is why ‘transitional justice’ must contribute to a ‘correctional’ process that can increasingly empower the ‘victims’ in enjoying their democratic rights in a situation of ‘restorative justice.’ But as we shall see below, ‘transitional justice’ has limitations and efforts must be made to go beyond the ‘transition’ to a restorative paradigm.

PART THREE

CHAPTER THREE

THE AFRICAN POST-COLONIAL STATES AND INTERNATIONAL LAW

Introduction

In order to understand the problems confronting the International Criminal Court and which are likely to persist, we have to realise that some of its ‘dilemmas’ in fulfilling its mandate spring from the deformities of the African post-colonial states. The African states in their present (post-colonial) phases are products of European imperial interventions and colonisations, which arose within the contexts of the European powers’ scramble for the resources and markets of those countries. It is significant to note at this juncture, that the legacies of this colonial past still continue to afflict these states. It is also to be noted that the period leading to the end of direct colonial rule in Africa resulted in a sharp increase in the number of new states fifty of them from Africa All except two were former colonies of European powers. We note a similar phenomenon happening with the collapse of the Soviet Union and its control over the countries in Eastern and Central Europe, which had been part of the collapsed Austria-Hungarian Empire. The consequences of the end of the Cold War partly explain the weakening of these states due to fragmentation while their former superpower benefactors abandoned the states that had benefited from the Cold War. This exposed them to democratic pressures that led to the incapacity to maintain the dictatorships in those countries, especially in Africa and Latin America.

A. THE COLONIAL LEGACY IN AFRICA


Although the African post-colonial states formally emerged as subjects of international law then still bore their birthmarks and characteristics of European subjugation and domination. As a result, their sudden appearance on the world scene and their continuing protracted problems of existence has “raised afresh the meaning of state legitimacy (and) the disturbing questions about the concepts of territorial sovereignty and statehood” [Makau wa Mutua, 1995: 1114]
. This is because after decades of decolonisation, the issue of their juridical statehood had proven “inadequate’ with the consequence that Africa had become trapped in “a detrimental time capsule” and straight jackets with time bombs ready to explode” [Ibid].  To begin with, unlike other states in the world, African post-colonial states and their borders were distinctly artificial and not “the visible expression of the age-old efforts of the indigenous peoples’ to achieve political adjustment between themselves and the physical conditions in which they lived [Ibid].


The reasons behind these developments are that the African continent was the last continent to be colonised in a sustained way by European powers, although contact with the outside world had long been established. As many scholars have observed, Africa was colonised in an age in which the European self-assessments of themselves had been revised through theories of race and racial superiority in the nineteenth century. This became the mark by which Europe related with the rest of the world. Africa was judged to be at the bottom of the ladder of human evolution and African communities were regarded by European scholars such as Hegel to have had no history of their own, thereby justifying foreign rule over them as a ‘civilising mission.’ From these racist arguments, Africans were even judged by Europeans to be less than human, thus rationalising their enslavement and even extermination. The German colonisers took these assessments seriously leading them to engage in wholesale exterminations of the Herero people in today’s Namibia and the Hehe of Tanzania-then a German colony. This was the accepted international law of the time, which still continues to justify the colonisation process even today so that claims by the victims of this repression and extermination for reparations are resisted by these powers with all the force of that international law.

B. AFRICAN STATES AS JURIDICAL ENTITIES


The balkanisation of Africa that arose out of the Berlin Conference of 1884-85 was maintained right up to the time of Africa regaining political independence. The colonial aggression that was used to destroy the cultures and traditions of the Africans were used as the basis of their statehood and this lies at the root of the problem that the ICC is now facing in implementing its mandate. The illegality and illegitimacy of the colonial states was sanctified by the colonial state being granted international recognition as independent states under the existing international law. This is because the criteria for the existence of statehood and its critical relationship to the act of recognition, was developed on that basis in the current international law. Although the ‘original members’ of the ‘family of nations’ (namely the European states) did not require recognition by other states for them to be recognised as states, the new imperial rule required that for the new states to emerge as juridical entities, recognition by the existing imperial states was mandatory. Both Oppenheim and Lauterpacht, renowned international jurists in the field, supported this argument.  


Lauterpacht had argued that “full international personality of rising communities” could not be automatic, but that the existing states, in the absence of a permanent body set up for the purposes of recognition, must perform the task of determining if any entity is an international personality [Lauterpacht, 1947]
. Two theories were crafted to accomplish this task: the declaratory and constitutive theories.  While the constitutive theorists asserted that only the act of recognition could confer international personality on a new entity purporting to be a state; the declaratory theorists, in contrast, argued that the existence of a state depended primarily on whether facts showed that an entity met the criteria for statehood set out in international law. 

In this understanding, the basic function of recognition was to “acknowledge the fact that the state’s political existence was real and to declare the recognising state’s willingness to treat the entity as an international person, with the rights and obligations of a state.” Makau wa Mutua argues that African pre-colonial entities should have been left alone on the basis of this theory. The current international practice favours the declaratory approach because an entity is treated as a state if it attains the qualification of statehood, “unless it has done so in violation of international law [Makau wa Mutua, op. cit: 1124-25]
.


The problem with African juridical statehood is that the imperial powers that wrote the United Nations Charter made it imperative for a new state to achieve self-determination and be recognised internationally only when those entities territorial units had been “internationally determined, of which the colonies are the classic example ” [Ibid: 1140]: 

“The United Nations and international law have defined the ‘self’ who possess the right of self-determination as the people bounded by a territorial unit within a colonial state. Thus the criteria for ‘peoplehood’ include ‘commonality of interests, group identity, distinctiveness, and a territorial link.’ This definition would seem to encompass pre-colonial groups and state-societies such as the Akamba of Kenya or the Sukuma of Tanzania as well as collections of such groups under the rubric of the colonial state as Mozambiquans or Ugandans. It is only the latter, not the former, who can exercise the right to self-determination” [Ibid: 1140].


The Organisation of African Unity-OAU accepted this theory and practice when they accepted the sanctity of colonial boundaries, until the Eritrean referendum and separation from Ethiopia broke the rule. They equated political self-determination with independence from colonial rule. It was not extended to the sectors of the different pre-colonial states and ethnicities, but who could have qualified under the UN definition to become independent states: “In other words, self-determination is linked to the administrative units established by the imperial powers. Such linkage validates the colonial state, retroactively ratifies colonial borders, and sanctions the denial of sovereignty to pre-colonial societies. This contrived state is beset by a multitude of problems, many of them a result of the nature of its conception and creation” [Ibid]. There is no doubt that the current Uganda problems characterised by conflict and claims for federal arrangements are a reflection of this historical injustice.


It is no wonder that many scholars have described African states as adopting a nationalism that was the exact opposite of the European nation-states which, according to them, expresses one of the fundamental pillars of the failure of the African post-colonial states. According to Ernest Gellner, these states “neither perpetuate nor invent a local high culture . . . nor do they often elevate an erstwhile native culture into a new, politically sanctioned literate culture, as European nationalisms had often done.” He goes on to argue that instead, the political elites in these states have persisted in using an alien European high culture as a basis of their rule as well as alien norms to be the basis of their laws
. R.H. Jackson on his part has described African states as resembling the old Austro-Hungarian Empire, “which consisted of many distinctive subject-peoples within a single state framework.” While the Empire had to be broken up in smaller nation-states in order to liberate its peoples, this did not happen in the case of Africa:

“Unlike the nationalities of East Central Europe, those of sub-Saharan Africa were absolutely denied any right of self-determination. Instead, like the Kurds of the Middle East or certain nationalities of Yugoslavia, they were consigned to the numerous ranks of peoples who are unrecognised internationally. Ironically, the sole accepted definition of the right to self-determination was the former colonial jurisdiction.
” 


Jackson concludes that the survival of the post-colonial states since independence had not been contingent on internal legitimacy among its populace, for that was non-existent, but rather their endurance in that period had been due primarily to their external or international legitimacy. This legitimacy resulted from the right of self-determination granted to the colonial state and fortified by the logic of the Cold War. Mutua adds that in the absence of the Cold War or the neo-colonial international guarantees to these client states, “the colonial state is nothing if not a house of cards.” This is because the resurgence of ethnic plurality and duality of the state constitute the very ethnic configuration that has become the major factors of its failure. He gives the Tutsi-Hutu cleavage in Rwanda and Burundi as glaring examples of this duality of the state [Ibid: 1146-47].

C. GLOBALISATION AND AFRICAN STATE FRAGMENTATION


The globalisation of the world economy has intensified these centrifugal forces within the African post-colonial states. Indeed, the globalisation pressures have added to the decomposition of most of these states with the effective dismantling of the national state structure through processes of economic globalisation. Deregulation and privatisation of state enterprises became the very process which this accomplished dismantling and weakening into a state decomposition. It is for this reason that Villalon and Huxtable argued that since African post-colonial states were born in a Cold War context of competition for global hegemony between the West and the East (in which Africa became just one field of rivalry between them), the international face of these states was not a true reflection of their internal legitimacy. In these circumstances even their internal power base became precarious and the question of their juristically sovereign status as nation- states did not lay claim to the empirical basis of real power [Villalon and Huxtable, 1998].
 They just became shadows of the superpowers in a system of proxy wars backed by either side.


Forrest observes that with the disappearance of one of the super-powers, states such as Somalia (and Eastern and Central Europe) and dictators such as Pinochet of Chile and Mobutu of Zaire disappeared altogether. In fact states such as Zaire immediately got caught up in a regional war that still portends its disintegration where non-state actors became powerful forces in criminal networks of mafias embracing state officials of different countries and private interests. The weakening of Zaire as a post-colonial state and the over-extension of the USA as the sole super-power in the world; marked a new threshold in the institutional failure of the states. It meant on the one part a process of “state inversion” (as in the case of Somalia and Liberia) and on the other the ‘ultra-privatisation’ of the state. 

We begun to see states failing to execute their public functions in the provision of security for all their citizens, and instead a concentration of the spheres of private and non-formal sector activity such as networks of soldiers and politicians looting resources in their own countries (e.g. through ‘ghost soldiers’0 as well as plundering neighbouring countries as Rwanda and Ugandan did in DRC. According to Forrest, the state units “become transformed into fractionalised pockets of power, each of which enjoys access to one or more illegal markets, which in turn further accentuates the institutional and political fragmentation of the state power” [Forrest, 1998]
 


In these circumstances, it does not help the ‘international community’ who have caused this conglomeration of problems in Africa and Eastern and Central Europe to insist that they can work side by side with the states that have failed in their duties and impose a regime of ‘no impunity’ to the most serious crimes of concern to them, ignoring the very contexts that have contributed to the commission of these crimes. Without a responsible state, the ICC has been given a mandate to deal with an impossible mission. It finds itself in the hands of societies and communities whose rights to self-determination were denied as the only legitimate force they can work with to restore the lost balance in those states. Makau wa Mutua is to the point in observing that: 

“The illegitimacy and failure of the post-colonial state raises serious questions about the future of political organisation in Africa, its sovereignty and independence from control and exploitation by outsiders; and challenges its peoples to design formulae to halt the onset of chaos and massive suffering, conditions which are inevitable if the pathology of the state is not addressed. As Ali Mazrui has aptly noted, perhaps real decolonisation is not winning formal independence but the collapse and eventual disintegration of the colonial state and its structures. … I suggest that in principle sovereignty be returned to the pre-colonial entities who should then ‘trade it in’ for consensual map-making to voluntarily create larger democratic entities”
.


What we are clearly dealing with here, therefore, is the existence of post-colonial states that have collapsed in from their external fragmentation, on the one hand, and internal non-integration into nations, on the other, so that Mutua’s point about the creation of new consensual map-making cannot be brushed aside. The concept ‘failed states’ although said to be “frustratingly imprecise” has nevertheless been characterised as capturing three major weaknesses of these states
. The first is their inability or unwillingness to protect their citizens from violence and destruction and this can clearly be seen in the case of the Uganda state in relation to the North, which has been afflicted by ethnic war over the last twenty years. The second is their tendency to regard themselves as being beyond the reach of their own laws as well as international law, which by implication means their tendency to act as ‘rogue’ or ‘criminal states’ afflicted by ‘Imperial Presidentialism
’ with licences them to carry out aggression against neighbours as well as violence against it own citizenry with impunity. 

The third is that although such states may adorn themselves with some democratic forms such as regular elections, they suffer from a ‘democratic deficit’ that deprives the formal democratic institutions of real substance.
 This can also be seen in the case of Uganda where for a long time, the country was run under a one-party state system that was called the “Movement Political System” or “No Party Democracy.” Even after the restoration of multiparty politics, the country still runs as a virtually one party state, with limitless right of the incumbent to run for the presidency for as long as he wants. But, he owes his re-election to a highly flawed electoral system as has been ruled by the country’s Supreme Court from time to time. It is in fact these kinds of states that the ICC is supposed to collaborate with in the implementation of its mandate to investigate and prosecute perpetrators of serious crimes when the states are perpetrator of such crimes through their agents.

While clearly it is not the task of the ICC to deconstruct such state systems, it is nevertheless enjoined in its mandate to work closely with the affected communities (victims, survivors and society generally) who have become victims of their own states and whose cultures and heritages have been ignored by the externally-oriented states. Its task is not only to ensure that justice is done, but that it is also seen to be done by those affected by failures of the state to bring about peace, justice and reconciliation. The ICC has to work closely with them and help them to design new systems of justice that can build on the humanitarian principles that are emerging in the course of the collapse of the states. That is why this report recommends the construction of a combined system of justice that is holistic and integrative in the name of ‘restorative justice’ as we shall see below. In assisting communities in the context of its present mandate, the ICC can help accomplish some of these humanitarian tasks. In that way it would contribute to the emergence of a new more legitimate, democratic order that can ensure that serious crimes are not committed and thereby nipping impunity at the root.

C. THE RISE OF ETHNICITY AND CULTURAL IDENTITIES


The failure of the African post-colonial state to integrate their communities into nations has led to the resurgence of ethnicity and cultural identities. As we have seen, this has also resulted from the fragmentation arising from globalisation of African economies due to their incoherence as nation-states. Globalisation while enhancing the space for global economic activities, has also the effect of concentrating power at the global level, resulting in the emergence of the ‘Imperial Presidencies,’ that adversely weaken the internal integrative mechanisms of nation-building. This has the effect of marginalizing vast numbers of individuals and communities, especially in the underdeveloped part of the world. 

This leads to state failures and an enhanced sense of ethnic and cultural identity as a means by which these communities try to defend their integrity as communities. Samuel Huntington, one of the leading American political scientists in his book: The Clash of Civilisations [1996], observed that the decline of Western Civilization and the resurgence of indigenous cultures all over the world has led to the erosion of Western cultures and this in turn has resulted in the deepening re-assertion of indigenous, historically rooted mores, languages, beliefs, and institutions in all parts of the world. He further argues that in these countries native culture, religions and ethnicity have re-emerged as active political and ideological tools of struggle through which the peoples of these countries are able to reassert their spiritual values as well as manifesting their self-identity against a globalised westernisation and “easternisation” [Huntington, 1996: 91-102].
One of the most serious problems facing Africa today, and which stem from the processes of globalisation and state failure, is the fact that the post-colonial states cannot sustain themselves economically, which tends to undermine their cohesion as economic units and nation-states. One of the factors undermining their cohesion is the fragmentation created by two diametrically opposed tendencies in the politics of the countries. On the one hand is “divide and rule” promoted by political elites as a means of maintaining themselves in political power. This political game was inherited from the politics of the colonial rulers and has continued under neo-colonial conditions by the different factions of the elites for ‘sharing the national cake.’ The French scholar, Jean‑Francois Bayart, has observed: 

“In Africa, ethnicity is almost never absent from politics, yet at the same time it does not provide its fabric. . . In the context of the contemporary state, ethnicity exists mainly as an agent of accumulation, both of wealth and political power. Tribalism is thus perceived as a political force in itself, as a channel through which competition for the acquisition of wealth, power, and status is expressed” [Bayart, 1989, 1993: 55].

But the problem with this analysis is that it confuses ethnicity with tribalism, which are used interchangeably. Ethnicity must clearly be distinguished from tribalism and neo-tribalism. The former attains a new significance as “an inherent aspect of modernity,” while the latter is a manifestation of neo-traditionalism that was crafted by colonialism. This is because ethnicity is now associated with the peoples’ demand for equality in ‘the nation” that is constituted by colonial powers. It is an aspect of the democratic struggle against ‘imperial Presidentialism,’ which denies them their rights. Through ethnicity and cultural identities, they make new demands for equality against what they conceive to be unequal treatment by the “nationalist” intelligentsia, and this takes the political and ideological expression of ethnicity. Repression, far from solving the problem of power in the “nation-building” project, has had the opposite effect of intensifying ethnic consciousness and cultural claims on the part of those ethnic groups, which feel excluded in the political power game.

It is also now widely acknowledged by most social sciences that ethnicity arises from spatial contact between different communities, which modernisation and economic globalisation increasingly forces them into. It is also now recognised that ethnicity does not necessarily arise from the atavistic exclusivism of communities that had been imagined to arise from primordial relations. The “primordialists” led by Clifford Geertz, had originally put forward the argument that ethnicity was an immutable set of emotionally charged biological, linguistic, and religious givens that were primarily the source of identity of those communities [Geertz, 1963]
. This was later proven to be wrong by a group of scholars who later came to be identified, as “situationalists” who took the position that ethnicity was a flexible set of identities that had two components.

 The first was that ethnicity varied from situation to situation depending on rational calculations of advantage, primarily material and political. The second was that ethnicity was stimulated by political mobilization under the leadership of actors whose primary identities and motives were non-ethnic. They argue that the finite number of available persistent identities limits the flexibility of identities in response to changing interests, so that communal contenders are ethnic even though the situational component of their ethnicity is stronger and the primordial component weaker than is the case for other types of minorities.

These approaches have opened up the whole arena of discourse on ethnicity and cultural identity, which the more recent social anthropological, ethnological, and sociological literature has re-examined. This discourse is now prepared to concede that the apparent “exclusivism” of ethnicity arises more out of the enforced integration of the communities in the global markets in which the commodities that they produce and sell take the form of fetishism of commodities. This process has the tendency to alienate the communities from their producers, instead of benefiting and bettering themselves by their production they are impoverished and marginalized by the global market in which they sell their products. This economic and social marginalisation produces a feeling of alienation, which finds its expression in the fragmentation of communities. Ethnicity is thus the expression of this marginalisation and alienation in global markets and settings.


Ethnicity has become politically significant because of the integration of different racial, social-class, cultural, and religious groups into modern nation-states based on the globalised relations of existence. As Eriksen correctly observes, ethnicity becomes a political force “only from the moment discrete groups are integrated into a nation-state” [Eriksen, T.H., 1996:40]. It has therefore nothing to do with “tribalism” or “neo-tribalism” as practiced by the colonialists and the intelligentsia in the post-colonial states. Eriksen further observes:
“The transition from the Garden of Eden to the Tower of Babel is, thus, chiefly a result of contacts between groups, not [their] isolation. Only after a group has been thrown into a situation of regular and enduring contact with other groups does its members become able to develop a reflexive awareness of their distinctiveness and a notion that they are the carriers of a unique tradition. People become people through awareness of differences vis-à-vis others” [Eriksen, 1996:40-41].


Recent and more nuanced historical analysis has added new dimensions to the understanding of ethnicity. The use of “tribal arithmetic” as a mode of “consensus-building” amongst the elites in a failed market mechanism excites the use of violence against those “main” or “minority” ethnic groups that do not benefit from it. This is because the post-colonial state marginalizes them with violence in order to keep “law and order” in a failed attempt at “nation-building.” The legitimacy that was once derived from the “people” in the fight against colonialism is now used against them to maintain the claim of a failed modernisation. The recent post-electoral violence in Kenya is a good example of the point Eriksen
 is making here. As Eriksen has pointed out:
“The nation-state inspires ethnic conflict insofar as the political unit also contains people who do not identify with the cultural group represented in the state. Under such circumstances, when there is a lack of fit between ideology and social reality, the state has three main options - excluding genocide and the enforced displacement of people” [Eriksen, 1996: pp. 42-3]

Eriksen recommends multiculturalism, federalism or confederalism as a solution to this divergence. But he acknowledges that these solutions “imply continuous negation and an open political discourse.” To him this is the only solution “if the evils of ethnic domination are to be avoided.” He also wants to encourage “segmentary character of identities” at the level of the individual citizen: 
“This means that an individual is not only a member of an ethnic group, but that he or she is also a member of various other groups which are not necessarily ethnically constituted. . . It is not impossible in theory to be a Luo and simultaneously identify with the Kenyan state – provided the Kenyan state is not founded on a non-Luo ethnic principle. … As regards the state, it ought not to be a nation-state. Its ideology, and its social organisation, should not represent only one of the ethnic groups present in the country. To identify a nation-building project with one of the constituent groups, which happen to live in the country, may prove a recipe for oppression, chaos, and armed conflict. The unity of the state should not, in other words, be justified in an ethnic ideology, but in a supra-ethnic one, which simultaneously recognises equal rights and the right to belong to a minority” [Eriksen, 1996: 47-8].

In fact what Eriksen here calls the “segmentary character of identities” has long been the basis of the multiple characters of African social and political identities. The colonial understanding of Africa as a people having boxed in “tribal” enclaves has been proven wrong. Terence Ranger has pointed out that all recent studies of nineteenth century pre-colonial Africa have emphasised that, far from being “tribal” entities:
“ [M]ost Africans moved in and out of multiple identities, defining themselves at one moment as subject to their chief, at another moment as a member of that cult, at another moment as part of  this clan, and at yet another moment as an initiate in that professional guild. These overlapping networks of association and exchange extended over wide areas. Thus, the boundaries of the “tribal” polity and the hierarchies of authority within them did not define conceptual horizons of Africans [Hobsbawm & Ranger, 1995:248]
.


In fact all this is not inconsistent with the idea of federalism or confederalism that Mutua and Eriksen recommend. Earlier studies done in the 1980 by James Rosenau [1990]
 revealed the emergence of a world in turbulence, but one that was also undergoing a transformation. These studies confirmed the turbulence on the African continent and also gave some indication as to the future of those states. Rosenau had argued that the rapid development in the world economy, and in particular in the communications technology, had strengthened “subgroups” and undermined the state. This was because a major part of the people had come to believe that “whole systems” had become too “complex” to meet their material and spiritual needs. 


The transformation from “whole systems” to “sub-groupism”, according to Rosenau, includes a resort to ethnicity. Rosenau argues that evidence available proves that “similar but unrelated circumstances [were] at work throughout the world” and this accounted “for the recognition of shared identity among the members of diverse subgroups in every corner of the globe” [Rosenau, op. cit.].


Thus, it appears that the phenomenon of ethnicity and other forms of cultural self-identity are characteristic of the whole general period of “late” or “high modernity” of which postmodernism and post-traditionalism are the intellectual, artistic, aesthetic, literary, and cultural manifestations of this dissent. In Africa, the dissension has taken an ethnic as much as a cultural turn. Ethnicity in this case forms an aspect of modernity in Africa, as indeed, elsewhere in the world. It is a demand for reorganisation of society on a new democratic basis in a rapidly globalising world.


The tragedy of this development complicates the way the ICC can carry out its mandate in rather fragmented societies. This dilemma is exemplified with the December 2007 presidential and parliamentary elections in Kenya. Disputed election results led to the sudden explosion of “ethnic” anger and pent up feelings of marginalisation and social exclusion felt by certain ethnic communities who saw themselves cheated again in the elections. Kenya hitherto regarded as the most stable state in the eastern African region suddenly succumbed to unmanageable killings and mayhem in which over 1,000 lives were lost and over 600,000 internally displaced. The divided political leadership found the situation difficult to manage. Conditions of ethnic cleansing bordering on genocide became rampant within a few weeks of the disputed elections results. Yet what happened here could have been foreseen years earlier, when the marginalisation of certain ethnic communities was taking place and indeed promoted by the state leadership judged to have been an ethnic majority-the Kikuyu-against minority groups.


These ethnic problems in Kenya emerged with the British colonial policy of grabbing land from the Africans and giving it to white settlers. The Africans were sent to the most barren areas, especially in Kikuyu land. When the British left Kenya, their land compensation programmes were taken advantage of by the new Kenyan political elite led by Jomo Kenyatta (a Kikuyu) who used the resources to finance the purchase of land in the Rift Valley, originally the homelands of the Kalenjin communities and which had been vacated by the white farmers. These farms were sold to the Kikuyu who had been displaced by the colonial dispossessions and the Mau-Mau armed resistance with loans granted by the Kenyatta government. The Kalenjin remained on the marginalised lands to which the British had relocated them.


Kenyatta did not help matters when in 1969 he expelled the Luo leader, Oginga Odinga, who had been the country’s vice-president. He replaced him by a Kalenjin vice-president, Daniel Arap Moi, to buy favour with this Rift Valley community, but this had the effect of marginalising the Luo community from government. Moi’s own effort to try to strengthen the Kalenjin economically over the other ethnic communities led to displacement of the Kikuyu from important government and army positions, coupled with attempt to address the land issue. This exploded into the first ethnic cleansing of the Kikuyu farmers from the Rift valley in 1992. In that conflict Moi’s government armed the Kalenjin with imported bows and arrows to use against the Kikuyu farmers who resisted eviction. 


Although Moi eventually lost the elections in the first multiparty elections in December 2002, the alliance formed by the Kikuyu, Luo, Kamba and Luhya political elites to remove him from power did not resolve the ethnic divide. The resultant government of the National Rainbow Coalition-NARC-composed of these groups led by President Mwai Kibaki (a Kikuyu) soon broke up with disputes about the failure by Kibaki to implement the “Memorandum of Understanding.” The ‘understanding’ was supposed to reduce the powers of the presidency and distribute government powers between the presidency and a proposed new position of prime minister, which was supposed to be occupied by Raila Odinga, the apparent Luo leader. This led to the creation of a new coalition of political forces called Orange Democratic Movement-ODM that broke away from Mwai Kibaki’s government, which won the referendum calling for a new constitution. 


This movement was organised around key politicians from the ‘minority’ ethnic communities and when the parliamentary and presidential elections were held in December 2007, it was clear that the ODM presidential candidate, Raila Odinga, had won the presidential race and his party the majority of seats in the new parliament.  The ODM won close to 100 seats in Parliament against Mwai Kibaki’s party-the Party of National Unity-PNU’s 46 seats in a house of some 226. 


When the PNU realised that their presidential candidate, Mwai Kibaki, was heading for a defeat, they manipulated the vote tallying process by increasing the voters in certain constituencies, to tip the balance in favour of Mwai Kibaki who was immediately declared the winner and swiftly sworn in. This immediately conferred on him both defacto and dejure powers to act as the new government. With this, he was able to argue that he is the ‘duly elected’ president of Kenya and that anyone challenging the results should ‘use the legal process’ of going to the courts. This did not sell well for the opposition who responded that Kibaki was not the president by merely swearing himself in power and that he should ‘step down’ as president so that a ‘re-run’ of the elections could take place. In fact Raila Odinga had at first decided on swearing himself in as a ‘peoples’ president’ at a political rally that was organised for the following day, but which was banned by the Kibaki government, who declared it ‘illegal.’ 


Raila Odinga and the ODM stuck to their guns by arguing that going to the courts was of no consequence since such an option was bound to take over five years in a court packed by Kibaki’s ‘cohorts.’ Since in the end the election would be judged in favour of the incumbent, the ODM decided to engage in ‘mass actions’ all over the country and this soon led to ethnic attacks against the Kikuyu ethnic groups in Kisumu, Eldoret and very soon in Nakuru and Naivasha areas, which were highly populated by the Kikuyu farmers but surrounded by the local Luo and Kalenjin communities, who felt cheated. Large numbers of people were displaced, killed and burnt alive in churches. Over 500,000 Kenyans were moved into internally displaced peoples’ camps inside Kenya and others were rendered refugees in neighbouring Uganda. These violent attacks had, in the judgement of the former United Nations Secretary-General, Kofi Annan, ‘taken on a new turn’ unconnected with the elections results. In other words, what was really happening was simply an ethnic cleansing conflict in the Rift Valley area, in particular, as had happened on two previous occasions but perhaps on a smaller scale.


In short, what these developments demonstrated was that the election dispute was used as an opportunity to trigger a wide-ranging ethnic strife against the Kikuyu who were perceived by the marginalised communities to have monopolised the country’s resources in the Rift Valley by excluding others. They claimed that the Kikuyu had ‘grabbed’ their lands from them. From this position, it was further argued that the ‘stealing’ of the votes from the ODM by the UPN was meant to continue the marginalisation of these communities by the Kikuyu leadership of Mwai Kibaki, which would continue to pursue policies that could only reinforce the Kikuyu dominance of the economy and the country.  


In other words, this was not a ‘tribal’ conflict as such, but an economic conflict clothed in an ethnic garb. Indeed, even the British minister for overseas development who visited Kenya at the end of January 2008 observed that what had taken place in Kenya was not tribal conflict as such but a “crisis of development.” He admitted that the vast amounts of aid that the UK had poured in Kenya’s development over a number of years had not delivered the equitable development for all.  In short, what the British and other donors had done in the pursuance of their interests had contributed to these one-sided Top-Down policies, which triggered off the violence. 


Therefore, without addressing the inequalities that had emerged as a result of these flawed policies, it appeared that the Kenyan state was on the verge of disintegration. Although the government could use its maximum monopoly of weapons to subdue the attacks, it still looked as if the consequences of the election rigging had brought Kenya to a brink of disaster and that the future of the country was never to be the same again. The ‘international community’ found itself with very few options as the African leaders tried on their own to disentangle the crisis. Only the pressure by the United States and the European Union and threats against the Kibaki government to agree to the “sharing of power” with the Opposition was able to force Kibaki into a deal in which ethnicity was accepted as a basis for sharing power. Whether this will help to resolve the crisis remains to be seen.


A long-term strategy of bringing the communities in dialogue to overcome these perceptions and realities of marginalisation must be matched by a search for justice for those who have been wronged and their properties destroyed. This entails a process of reparations and compensations for the victims of the violence. But this cannot be done in the top-down approach of pursuing the perpetrators outside the comprehensive need to involve the communities in seeking a solution through dialogue. Such a comprehensive solution must go beyond agreements between political leaders for sharing political power along ethnic lines, but must go involve the communities and must include the issue of redistributing land grabbed by certain leaders in the past. It must also include a programme of socio-economic development directed at all the marginalised communities.


This means that both the perpetrators and the victims must come into a direct face to face dialogue that is aimed at building confidence that they can live together once more side-by-side with one another. A grass-rooted programme of people-to-people reconciliation must be put in place in which those who perpetrated the killings, the burnings and the destructions are required to atone for their crimes, while the victims are encouraged to forgive them in the spirit of bringing about long-term peace between them. Without this process, the necessary conditions for social and economic reconstruction will not be created. So far the mediation by the former UN Secretary General and his team, in their initial mediation efforts, have got the parties to agree to the setting up of a Truth and Reconciliation Commission to go into the histories of the conflict as well as setting up all-inclusive Reconciliation and Peace Building Committees at the grassroots level to enable dialogues to take place. The committees will involve the provincial administration, councils of elders, women, youth and conflict resolution or civil society organisations in those areas to engage in dialogues. This is a good beginning in the pursuance of  ‘transitional justice’ in the Kenyan context.


The implication is that the old strategies and policies of development, which marginalise some communities and create feelings of social exclusion on their part, must be abandoned in favour of all-inclusive mechanisms. It means putting in place a system of democratic accountability with legitimacy from grassroots as well as putting in place strategies for sharing development resources equitably among all communities. This may mean a constitutional re-arrangement that promotes the greatest possible decentralisation of power to the regions, which ODM had proposed, but which UPN demonised as a return to ‘majimboism’! For this to happen however, it will be necessary, as part of the truth and reconciliation commission, to set up a national reconciliation conference in which all these differences and suggested solutions would be debated across the country as efforts are also being made to engage communities in dialogues about the future. 


It is this kind of situation that the ICC should be cautious in intervening on one side and complicating the situation even further. Already the government spokesperson for the Kibaki ‘duly elected government’ had accused the opposition leaders of having masterminded the commission of crimes against humanity in Kisumu and the Rift Valley against the Kikuyu community. He called on the ICC to intervene to initiate investigations against them for prosecution. It is these kinds of situations that the ICC ought to avoid plunging into without its own ‘political’ investigation and analysis. The international intervention against impunity must be informed by a clear understanding of all the underlying factors instead of pursuing ‘justice’ as an abstract objective. 


We should therefore follow carefully the national accord that was brokered between the conflicting parties by the former UN Secretary-General, Kofi Annan and his team of mediators, which led to the two parties to agree to form a coalition government inclusive of all the main parties. Called the National Accord and Reconciliation Act 2008, the parties agreed to the following:
· There will be a Prime Minister of the Government of Kenya, with authority to coordinate and supervise the execution of the functions and affairs of the Government of Kenya; 
· The Prime Minister will be an elected member of the National Assembly and the parliamentary leader of the largest party in the National Assembly, or of a coalition, if the largest party does not command a majority;
· Each member of the coalition shall nominate one person from the National Assembly to be appointed a Deputy Prime Minister;
· The Cabinet will consist of the President, the Vice-President, the Prime Minister, the two Deputy Prime Ministers and the other Ministers. The removal of any Minister of the coalition will be subject to consultation and concurrence in writing by the leaders;
· The Prime Minister and Deputy Prime Ministers can only be removed if the National Assembly passes a motion of no confidence with a majority vote;
· The composition of the coalition government will at all times take into account the principle of portfolio balance and will reflect their relative parliamentary strength;
· The coalition will be dissolved if the Tenth Parliament is dissolved; or if the parties agree in writing; or if one coalition partner withdraws from the coalition.
The National Accord and Reconciliation Act was entrenched in the Constitution and approved by parliament, which on the 19th March 2008 voted to amend the Constitution and include the National Accord and Reconciliation Act 2008.
After agreeing to this political reconciliation, the parties expressed their belief that by taking these steps they could together, in the spirit of partnership, bring peace and prosperity back to the people of Kenya who so richly deserve it. The parties therefore with the prodding of the African Union’s Panel of Eminent Africans, which Kofi Annan led, agreed that in addition to the above political agreement, the leaders should:

· Bring the violence an end; address the humanitarian situation, especially of the people who had been displaced and were living in IDP camps; 

· Address the long-standing sources of grievances that had triggered the violence using the election confusion as an excuse;

· Establish an Independent Review Commission to examine the electoral process

· Set up a Truth, Justice, and Reconciliation Commission to get the truth out as a basis for long-term reconciliation;

· Set up a Commission of Inquiry on the Post-Election Violence; and finally,

· Appoint a Constitutional Review Commission to examine the proposals that had hitherto been made but had not been agreed.

These decisions taken by the leaders have given a sigh of relief to many Kenyans and well-wishers of Kenya. The hope is that Kenya would not go down the road of some African countries that have been bedevilled by many years of political violence and conflict resulting in extensive violation of basic human rights of the people. The setting up of a Truth, Justice, and Reconciliation Commission would go a long way in opening up new channels of dialogue among the population as well as creating new avenues for reconciliation, if the process of dialogue is not restricted to the national level. As pointed out above, the earlier proposal to involve grassroots in face-to-face reconciliatory measures will go along way in normalising the situation in the country on a new basis.

PART FOUR

CHAPTER FOUR

THE ROME STATUTE AND IT’S IMPLEMENTATION IN AFRICA

A. THE PRINCIPLES OF THE STATUTE

The preamble to the Rome Statute reaffirmed that the most serious crimes of concern to the international community as a whole must not go unpunished. The preamble also declared that the State Parties were “determined to put an end to impunity for the perpetrators of these crimes and thus contribute to the prevention of these crimes.”  The preamble also restated that the role of the ICC was “complementary to national jurisdictions.” The Complementarity Principle would only come into play when national systems were “unable” or “unwilling” to genuinely carry out investigations or prosecutions of such crimes.  These provisions took into account the weaknesses of the existing states such as those in Africa for it was understood that a state would be regarded as being “unwilling” to genuinely carry out investigations or prosecutions when state institutions such as the army or the police had been responsible for the violence; and “unable” to do so when the state institutions had collapsed due to chaos and violence in the country. It can be seen that the ICC was created in part to deal with the consequences of failed states. The Statute came into force on 1st July 2002
.

From these provisions, it can be seen that the international community regarded some of the states as being incapable of carrying out their responsibilities and in which case either the UN Security Council under chapter VII or the Prosecutor under the provisions of the Statute could on their own initiate investigations in the crimes stipulated by the Rome Statute. The Statute also opened the way for members of the public to lodge complaints with the Court on the basis of which the Prosecutor could initiate investigations. This imposed a large responsibility on the part of the Court but also at the same time created limitations on its capability to deal with complex political situations involving the states themselves in so far as they might be accused of committing serious crimes of concern to the international community. In overlapping articles 13-16, the Statute stipulated the three ways in which the ICC could initiative investigations and submit the same to the Pre-Trail chambers for authorisation.

In any event, the Statute in articles 53, 54, 65 and 68 requires the Court only to act ‘in the interests of the victims’ and articles 53,55, 61, 65, and 67, requires the Court when doing so to act ‘in the interests of justice’ while recognising the rights of the accused (article 68) to a fair trial. The limitations that the court finds itself faced with is the fact that while it enjoys these wide powers, it still cannot proceed without the support of the state, since it has no police forces of its own. This fact provides the states leverage over the ICC, especially if it is not party to the Statute, for it is unlikely to act against its own interests in such cases. Thus, the criminals most likely to be arraigned with the state’s consent at The Hague would comprise persons who have committed serious crimes in a cause or rebellion that has utterly failed in a country, which decided to surrender them because it lacks the facilities to try them itself. In all other respects, the ICC will become a kind of permanent ad hoc tribunal, which is dependent on references from the Security Council to investigate crimes against humanity, where none of the combatants have superpower support.

The preamble and Article 1 of the Statute established the ICC as an “independent permanent International Court” in relationship with the United Nations system, with jurisdiction over the most serious crimes of concern to the international community. These crimes were spelt out and defined in Articles 5 to 8 of the Statute and in article 13 the conditions under which the Court could exercise its jurisdiction were laid down. The conditions laid down were three: (a) a situation in which one or more of such crimes appears to have been committed is referred to the Prosecutor by a State Party in accordance with article 14. (b) A situation in which one or more of such crimes appears to have been committed is referred to the Prosecutor by the Security Council acting under Chapter VII of the Charter of the United Nations. Or (c) The Prosecutor has initiated an investigation in respect of such a crime in accordance with article 13.

Reference to article 14 in respect of article 13 (a) clarifies that the reference to the Prosecutor by the State Party to such a situation is to  “determine whether one or more specific persons should be charged with the commission of such crimes.” Article 14(2) also clarifies that such referral by the State Party must “specify the relevant circumstances and be accompanied by such supporting documents as is available to the State referring the situation.”  Here there is a catch, because the supporting documents may be one-sided and hide some of the crimes committed by the agents of the State Party, as has in fact happened, creating a lot of political problems for the Court. 

The ICC in the implementation of its mandate is finding it difficult to maintain its independence in view of the problems pointed out above, especially those relating to the origin of the conflict and the reasons behind it, which may have a bearing about the legitimacy of the State Party making such referral; and information supplied to the Prosecutor which might influence him/her in initiating investigation proprio motu. In such situations the Prosecutor ought to check such information to obtain different sides of the situation from the community, thus creating a need to have an Outreach relation with the community even at this stage.

B. THE ICC IN ITS SOCIO-POLITICAL ROLE.

As pointed out above, the Court plays two roles in its mandate. The first is its adversarial role of investigation and trial of indictees. The second is the ‘socio-political’ and public outreach role. These positions became clear when this Principal Researcher visited the Headquarters of the ICC in February 2008. Before the researcher left for The Hague, he was asked to submit his questions of concern in advance. These questions touched on both these two aspects of the Courts work. One of the questions raised the issue of the assumed political independence of the Court given the presumption that the Court was a ‘neutral’ and ‘independent’ institution mandated to discharge the task of an international Court in its Statutes.  

The Rome Statute has certain ‘humanistic provisions’ which are aimed at reaching out to victims of crimes and the affected communities in its ‘outreach programmes’ as well as the programmes aimed at reparations for the victims of the crimes committed by the perpetrators. This aspect of the ICC mandate arises out of the fact that the political events that led to the creation of the Court involved the failure of the ‘national’ state to protect citizens’ human and civil rights, which in effect meant the state agents becoming part of the perpetration of crimes against the citizens. The contribution of the human rights and civil society organisations in creating the necessary conditions for the establishment of the Court through their struggles received recognition in the compromise character of the ICC as an institution dispensing ‘justice’ and in its reparative role towards victims of the crimes and the wider society in which these crimes were committed. 

Victims’ Right to participate


One of the fundamental achievements by victims in the Rome Statute was the recognition of their right to know the truth of what happened to them by participation in the proceedings against the perpetrators.  The Court has incorporated a number of special, potential rights for victims, which include: (i) the right to participate in the proceedings; (ii) the right to be kept informed of developments in the trial; (iii) the right to obtain reparations for their injuries, and (iv) the right to be protected when they appear before the Court. The first three rights are new because no other international tribunals have so far granted them. In the civil law countries some of these rights are recognised, but not in the common law countries. Here victims can pursue their rights through civil law procedures. Although under Rule 85 of the ICC Rules of Procedure and Evidence, only those individuals whose personal interests or organisations were affected by crimes committed within the ICC jurisdiction are regarded as “victims under the ICC definition,” we shall see below that such a definition has become too narrow and a demand for a broader definition is being expressed. 


The Court has gone further to provide particular formats for victims to give the required information in order for judges to determine whether a particular individual or organisation is entitled to the rights. The Court also provides assistance to the potential victims to fill out the forms in order for the Court to distinguish who might be potential witnesses entitled to protection. The Standard Application Form for Participation is distributed to the potential victims/witnesses by a special section in the Registry called the Victims Participation and Reparation Section (VPRS) in English and French, which are the working languages of the Court, although the victims may submit the forms in their own languages. The information required includes personal information; information on the incident connected to particular crimes; information about the harm suffered; information about when the victim wants to participate and the need for legal representation; as well as information about the victims’ security and possible need for protection.


There is a welcome involvement of the local actors such as local NGOs, religious or community representatives, local lawyers or other local experts to help the victim fill out the form. The ICC has also trained some personnel in the regions where it is active to help victims in this respect. Once the application is accepted, the victim is notified and is kept informed of the progress of the proceedings, including dates of hearings, the final decision of the Court and possible appeals. Those rejected are also informed of the decision. The victims can choose a legal representative to represent their interests and the Court can provide assistance to the needy victims to obtains such legal representation. Besides the VPRS, the Court has set up an Office of Public Counsel for Victims. This office is responsible for providing support to victims’ legal representatives and in some cases representing the victims directly before the Court. 

Although this is the case, the powers regarding victims’ rights are broad in legal terms and may be subject to different interpretations. The interpretation by the Court about these rights will depend on how the jurisprudence in this area is developing and there is need for victims’ groups to be vigilant to ensure that these rights are not watered down. In this regard, there is need for NGOs and religious and traditional organisations to develop skills for dealing with the Court to protect the Victims or Survivors interests and hence the importance of the ICC Community Outreach programmes.

Outreach to Communities


The ICC tried to carry out its responsibility to the victims and communities by setting up a Public Information Section to inform the public about its mandate, but this proved limited and inadequate in meeting these demands. Soon the civil society organisations and NGOs got involved in helping to set up a much wider structure that could reach out to the victims and the communities not only in the way the public information section was doing, but to engage the victims and communities in their concerns. As currently understood by the Court, the ability to communicate with victims and communities that have been seriously affected by the world’s worst crimes is one of the most important components of the ICC’s work. 

The Court acknowledges that timely and effective communication in its outreach work is much more than just a tool for the Court, but that it is also a goal in itself, because it recognizes that it is not enough that justice is done, but that it is seen to be done by those affected by the crimes and the wider society. The Court’s communications work – conducted through public information, external relations and outreach –is therefore one of its core functions and aims to reach out, most importantly, to victims and affected communities but also to governments, regional and international media and the public at large.

To maintain its widest possible contact with the victims and communities, the NGO Team on Communications was established in 2004 to assist the Court in this work. The ICC therefore works closely with this Team, which comprises NGO communications specialists and Coalition for the International Criminal Court-CICC members with specific interests in the ICC’s communication and outreach strategies. The Team monitors the ICC’s communications and outreach work, provides feedback to the Court in the form of non-papers and undertakes advocacy with the Court, particularly with regards to the Courts strategic communications plans and the adequate allocation of resources for outreach.

The ICC Registry and the Prosecutor’s Office were at first inclined to take a narrow understanding of the ICC’s role, which questioned the participation of victims in the absence of a specific crime under investigation. This approach was however over-ruled by the Pre-Trial Chamber, which decided in early 2006 that victims should be able to participate from the very beginning of the investigations before the indictments. The purely legalistic argument that there could not be victim participation without a crime was considered by the Pre-Trail Chamber to be too limiting. The Chamber ruled that the victims of the entire situation were entitled to participate so long as they were victims of the crimes within the jurisdiction of the Court. It was precisely at this point that the interests of the victims and the prosecution were most divergent-not least because the Prosecutor was likely to favour expeditious proceedings with limited crimes. This meant that the victims would have an opportunity to bring their own stories to the Pre-Trial Chamber before indictments were issued
.

As a consequence the Outreach Programme of the ICC has become more widened to include a two-way communication between the ICC and the communities which involves providing accurate and comprehensive information to affected communities; promoting the understanding of the ICC role at various levels and stages of its work; fostering greater participation of local communities in the activities of the Court; responding to the concerns and expectations expressed by the affected communities and particular groups in the communities and society at large; countering misinformation; and promoting access to, and understanding of, judicial proceedings among affected communities.

The Strategic Plan drawn up by the Court has reinforced this new understanding of the ICC’s role for Outreach, which was adopted by the fifth session of the Assembly of the States Parties. According to the Court’s Outreach Report for 2007, the plan “reflects that the Court is committed to bridging the distance between The Hague and the communities affected by the commission of crimes under its jurisdiction through the effective two-way communication.” The Report acknowledges that:

“Through this dialogue the Court aims to increase the confidence of better informed communities in the international criminal   justice system and enables it better to understand their concerns and to clarify and address misconceptions” [p.7]
.


But even that perception needs to be interrogated and problematised all the time, because the Court in its two-way communication should do more than just telling the community and listening to their concerns for it to better understand their concerns. The two-way communication should be proactive on both sides so that there is an interactive and productive relationship. Whether the ICC is to be perceived in the eyes of the diverse communities as being legitimate and a credible institution, will largely depend on its ability to inform and engage both the victims and the communities at large about its work as well as learning from the communities what it ought to do to enhance their sense of justice in its multifaceted ways. Only in that way will it be viewed as legitimate and credible, otherwise it will be perceived as an extension of the failed state institutions that have brought about the ‘injustice’ in the first place. Such a responsibility cannot be left to the NGOs to carry out the outreach function. While NGOs can help in various facets of outreach and dissemination, they cannot speak for the Court. The perception of the ICC will require the Court itself to be the primary source of information and interaction.

In such outreach, the Court has to address itself to different audiences that have to be catered for, including rural and urban audiences, victims, ex-combatants, children, women, lawyers, government officials, schools and local authorities. Considering that many of the Outreach Program’s beneficiaries constitute a non-legal audience, the information products would need to be simple and easy-to-read. A brochure could include a glossary of legal terms or responses to predicted questions, such as: what are crimes against humanity? Additionally, it would provide targeted information to victims on their rights before the court and resources or support available to them (including the information the Court is mandated to provide under the Rules of Procedure and Evidence). 

In addition to explaining what the ICC is, an Outreach Program may need to clarify what the Court is not – to prevent misconceptions and false expectations as well as to counter disinformation and propaganda by the Court’s opponents. One important example is the need to explain how the ICC has no enforcement arm to implement its decisions and judgements. In many places where the ICC will take up cases, international troops and/or peacekeepers will have a strong presence in the society. Confusing the mandate of these bodies with that of the ICC can potentially induce unfounded fear and/or frustration, especially if combined with a general lack of knowledge about the threshold of crimes over which the ICC has jurisdiction. But also the Court ought in its interactions with the communities promote the idea that the Communities can play the role of enforcers of the Courts decisions and judgements.

Outreach to Victims 

Public outreach should be regarded as distinct from other functions of the Court relating to the notification of victims. This aspect of the Court’s responsibilities is catered for in the provisions of the Rome Statute under Article 75 and 79. In many ways, Article 75 of the Statute tries to assert another form of justice within its provisions-that of restorative justice-by providing that an individual’s right to reparation is a fundamental human right that is not only expressly guaranteed by the global and regional human rights instruments, but also routinely applied by international and national courts. Yet it is only in Article 75 of the Rome Statute that the idea of restorative justice against individual perpetrators of violations has been stated to become a dimension of international criminal justice. To be sure, Article 75(1) mandates the ICC to:

“…establish principles relating to reparations to, or in respect of, victims, including restitution, compensation and rehabilitation. On this basis, in its decision the Court may, either upon request or on its own motion in exceptional circumstances, determine the scope and extent of any damage, loss and injury to, or in respect of, victims and will state the principles on which it is acting.”


Some of these principles and policies on which the Court can act exist in the fundamental principles that guarantee minimum human rights standards, which are supposed to be respected by all courts-whether national or international. Given the concurrence of jurisdiction between national and the international criminal tribunals and courts, individuals are entitled to receive no lesser favourable treatment at the ICC than that guaranteed them in national courts under international customary law of human rights. This is reiterated in the UN Basic Principles and Guidelines on Rights to a Remedy and Reparation by Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian law adopted and proclaimed by the United Nations General Assembly resolution 60/147 of 16th December 2005. This resolution guided by the Charter of the UN, the Universal Declaration of Human Rights, and the International Covenants on Human Rights and other human rights instruments, reaffirm “the importance of addressing the question of remedies and reparations to victims in a systematic and thorough way” both at the international and domestic levels. This fed these rights into the Rome Statute partly also because the Statute evolved alongside this resolution. The Basic Principles and Guidelines cover both substantive and procedural rights and are elaborated on the rights to reparations as encompassing restitution, rehabilitation, compensation, and satisfaction (e.g. through apology or a commemoration) as well as guarantees of non-repetition (e.g. through reform of the military and other security organs so that past abuses do not reoccur). 


Thus the right to reparation went beyond what had been provided for in the mandates of the former Yugoslav and Rwanda criminal tribunals, which only provided for victims to be considered insofar as they were witnesses without recognising their right to justice through reparations. This is why victims in Rwanda saw the ICTR as a useless and irrelevant institution in contrast to attempts within Rwanda to address this aspect of justice. Thus unlike the ICTY and the ICTR, victims under the Rome Statute have a distinctive standing as independent parties to the indictments for which they could seek legal aid for representation of their concerns and interests. This indeed was the beginning of the fostering a sense of ownership of the ICC process so long as the Court was able to fulfil this part of the mandate with vigour and commitment.


There were of course situations where this mandate could be undermined. There was the question of who could be defined as a victim. Under the Statute, as we have already seen, a victim is one who had suffered or been harmed and injured by a perpetrator for whom an arrest warrant had been issued or one who was before the Court. But in case of large-scale human rights violations such as those in northern Uganda or the Democratic Republic of the Congo, where almost the whole population was in internally displaced persons camps, or whose rights were violated such as women being raped in large numbers, everyone was a victim. There were also victims who had suffered at the hands of the agents of the security forces of these states. 

Furthermore, there was a problem of drawing clear lines between victims and perpetrators. Today’s perpetrators were in some cases victims at some time in the past, which may have contributed to their committing crimes against others. So it has been suggested that perhaps the term ‘survivors’ is a more inclusive term than ‘victim’ because it does not infantilise the one and not the other. To overcome these problems that are bound to arise on the ground, especially given that reparations is not high up on the agenda of the donor countries that are more interested in trials and retributive justice, the Court has to work closely with the communities in its outreach programmes so that the survivors and communities are consulted about these situations for them to be part of solving the problems. 

The Victims Trust Fund

An independent institution working closely with the ICC called the Victims Trust Fund handles some of the problems mentioned above. The Trust Fund for Victims can only act in situations where the ICC has jurisdiction, but it is not dependent on the Prosecutor. It only receives assistance from the Registry on administrative and legal matters.

The Trust Fund for Victims can act for the benefit of victims at various stages in the prosecution of ICC crimes: These stages are:

1. At the end of a prosecution of ICC crimes: The Court may order reparations, to individual victims or as a collective award, and it may ask the awards to be implemented through the Trust Fund for Victims. These reparation awards to victims may be based on applications made directly by victims or on the Court’s own initiative.

2. During a prosecution of ICC crimes: Trials for crimes under the jurisdiction of the ICC are by nature complex, due to the scale and nature of crimes, the location of victims, witnesses, and accused, and the legal questions raised. As a result, these trials can be lengthy. In some situations where victims of the crimes being prosecuted have critical needs, the Trust Fund for Victims may provide immediate assistance. For example, because the injuries or diseases caused by the aggression they have suffered are life threatening, some victims may not live to see the end of the trial and the potential award for reparations that could ensure their medical care. In these urgent cases, the Trust informs the Court of its planned activities, giving the Court the opportunity to respond as appropriate.

3. Before or in the absence of a prosecution: The Trust Fund for Victims may also assist other victims of crimes under the jurisdiction of the court, even if there is no on-going or planned prosecution, provided that the Board of the Trust Fund for Victims decides there is a compelling need to do so.

This researcher during his visit to the ICC Headquarters apart from interviewing the Prosecutor and other members of the ICC staff such as the Registry also interviewed the Executive Director of the Victims Trust Fund, André Laperrière, at the offices of the Fund. He was quite optimistic about the work of the Fund and its prospects for assisting victims and working with the wider community in this direction. He gave the example of the assistance extended by the Fund to the victims of rape in the North Kivu region of the DRC during the conflicts that raged in the area between the DRC government forces and the Forces of renegade general Laurent Nkunda. He demonstrated that this assistance had strengthened the victims of rape to demand action against the perpetrators, which was an empowerment to assert their rights. 

 He pointed out that although the Trust Fund was working closely with the ICC administration and the Court, new institutions were being created to deal with the work of the victims in addition to a number of NGOs that were collaborating with the Fund. André Laperrière pointed out that reparations to victims should not be looked at only in terms of money. He referred to mothers of the disappeared relatives in Argentina who rejected offers of financial compensations, which they saw as an insult and demanded information and accountability of those who had committed crimes against ‘the disappeared’ relatives. He added that the assistance offered to victims before trial would go towards setting up memorials, meeting medical expenses as well as helping groups to learn about their rights. He noted that the Fund works with different religious groups to learn from them how to deal with issues affecting victims from their religious norms and laws such as Sharia law. By linking out with the different kinds of communities the Fund is able to absorb new ideas from different cultures into the work of the Court, he pointed out.

The Fund is keen to reach out to victims and to engage them in discussions about what kinds of material supports they need for improving their conditions as victims, including dialoguing with individuals and communities collectively about how to assist small local income generating projects that can benefit the wider community as ‘survivors.’ He added that when it comes to deciding on reparations, the Court cannot decide who gets what and how much without dialoguing with the communities involved. The problem was with the slow speed of the legal process, which some times makes the work of the Trust Fund more difficult. What is required is a fast-track system with little interference from outside. For instance, the Fund sometimes carries out very successful projects in the communities, but some local government officials are quick to claim the success as the result of their work. He added that unlike the Court, which does not have a communication philosophy and strategy, the Trust Fund is different because they have an advocacy approach, which enables the Fund to relate with the communities directly without in many cases being held behind by the legal processes. There is a lot that can be learnt from this kind of work, which the Fund has embarked on in its mandate in Africa.

C. THE ICC MANDATE IN AFRICA


Given the situation of most African post-colonial states being precarious, fragmented and in some cases ‘failed’ and/or ‘collapsed’ states (as we shall examine in more detail below), it has not been surprising that almost all the referrals that have been made since the establishment of the ICTR and the Sierra Leone Special ‘Hybrid’ Court, and the ICC have been from Africa and from such states. Uganda was the first to refer its conflict to the ICC in December 2003; followed by the Democratic Republic of the Congo-DRC in March 2004 and lastly by the Central African Republic-CAR in January 2005. But as the situation has already shown, the Uganda referral has already proved problematic for the Prosecutor and the Court.

The Democratic Republic of Congo

The referral by the government of the Democratic Republic of Congo-DRC was made after the Prosecutor himself under his ‘proprio Motu’ powers had already initiated preliminary investigations. This was on the basis of the information that he had received to the effect that serious crimes had been committed in the Ituri region of eastern DRC. After consultations with the government in Kinshasa, these investigations led to one arrest of a rebel leader Thomas Lubanga Dyilo of the Union of Congolese Patriots (UPC), leader of an armed militia, which operated in Ituri in north-eastern DRC. The ICC charged him with war crimes including the enlisting and conscription of children under the age of 15 as well as the murder of UN peacekeepers. The date of his trial was fixed for October 1st, 2007 at The Hague, but quite a lot of concerns have been raised to the effect that the Courts action is selective. Thus, the DRC can also be cited by the ICC as the first country ever to provide suspects to be put under the custody of the ICC at The Hague in the person of Thomas Lubanga.

It is also noted that an invitation to refer cases of mass crimes to the ICC by the Prosecutor, Luis Ocampo, in a speech to the Assembly of the State Parties to the Rome Statute in September 3003 also increased the pressure internationally on the DRC. This, it is suggested, is what led President Kabila, to refer the situation to the ICC in March 2004. If this is the case, then this situation and that in Uganda (see below) can be referred to as the ICC: “Courting Conflict
” to justify its existence. It is interesting that Mr Ocampo chose the Ituri region as his focus, when other regions deserved quicker attention. The choice of Thomas Lubanga and Mathieu Ngudjolo are said by Phil Clark
 to have manifested four problems: 

Firstly, the choice raised the problem of the validity of its approach of the various conflicts in the DRC; those in Ituri were the most isolated from the political arena in Kinshasa such as the faction led by Germain Katanga. The forces that operated in other areas in alliance with the Mai-Mai militias supported Kabila’s government, were also implicated in serious crimes committed against the populace. The choice of Ituri for referral was suspect in that it focussed away from areas where the Kabila-supported militias were still active but with no intention of destabilising the government in Kinshasa.

Secondly, is suggested that Ituri presented the ICC with the least legal challenge than the other provinces: “Of the conflict-affected provinces of the DRC, Ituri had the best functioning local judiciary, which had already shown adeptness at investigating serious rimes, including those committed by Lubanga, Katanga and Ngudjolo
.”  Furthermore, the EU had made more than US $ 40 million in an Ituri-focused investment towards the reforming the Congolese judiciary. Thus, when the ICC Prosecutor decided to open up investigation in Ituri, the major militia leaders had been placed under arrest and put in custody and significant evidence of serious crimes collected by the local police and judicial authorities working closely with MONUC against them. This step, far from strengthening the DRC capacities to pursue criminals locally, rather undermined it in order to strengthen the ICC claims of relevance.

Thirdly, there have also emerged questions about the ICC’s narrow geographical approach taken in the Lubanga case. It is argued that the ICC has resisted investigating the wider regional dimensions of the causes and intensification of the conflict involving Rwanda and Uganda, which are known to have financed and trained the Lubanga UPC faction in the Ituri conflict. It is said that such investigation would have implicated key military and political players in Kampala such as Salim Saleh, the half-brother of President Museveni, former commander of the Uganda’s armed forces and an active figure in the plunder of the natural resources of that region, according to a UN Panel of Experts, which investigated the matter. Mr. Ocampo had himself indicated that he did not want to widen the scope of his investigations, although there were voices within the Office of the Prosecutor-OTP at The Hague, which criticised this approach. Indeed, the Pre-Trial Chamber of the Court on 29th July 2007 issued a stern ruling in which it pointed out that the charges against Thomas Lubanga “were insufficient as they failed to recognise the ‘international nature’ of the Ituri conflict
.” This statement clearly referred to the Rwandan and Ugandan involvement in the conflict.

This involvement may explain why President Museveni wrote a letter to the Prosecutor in which the Uganda president called on the Court to suspend the prosecution of Thomas Lubanga because such a suspension could “enable all of us to achieve peace as well as justice in the DRC.” A number of civil society organisations in the DRC also called on the Court to investigate all perpetrators and not selected individuals or groups. However the Prosecutor, Moreno- Ocampo had promised: "Thomas Lubanga Dyilo is the first, but not the last. We are investigating a second case in Ituri and a third is under evaluation." 

Following this, it was announced from the ICC Headquarters on the 19th October 2007 that another suspect Germain Katanga, also known as “Simba” and former senior commander of the militia group Force de Résistance Patriotique en Ituri (FRPI) in the Democratic Republic of the Congo (DRC) and known supporter of President Joseph Kabila, had been surrendered by the government in Kinshasa to its detention centre at The Hague. The charges included the attack that “Simba” ordered on Bogoro village on the morning of 24 February 2003, when the prosecution alleges that members of “Simba’s” militia entered the village and began an indiscriminate killing spree. At least 200 civilians were alleged to have died in the attack, while survivors were imprisoned in a building filled with corpses. Women were abducted and sexually enslaved and the FRPI forces pillaged the village.
 In making the announcement, the ICC Prosecutor announced that that more action could be expected and that the Court was “selecting a third case.” He noted, however, that the DRC was still engulfed in violence in the east of the country and that there was forced displacement of people in which sexual violence of shocking brutality, and killings were still taking place: “It must stop,” he added but said very little as to how this could take place in a country that was politically divided and full of militias. The only assurance he gave was that the perpetrators “must know they will be prosecuted” and that the ICC was “at work in the DRC." Still, the OTP could still be accused of selectivity given the fact that some prominent suspects such as Pierre Bemba who was cited in the CAR human rights violations (see below) and Laurent Nkunda, the renegade Rwanda-supported Tutsi rebel leader, were sill at large because they were not being targeted by the ICC for arrest and prosecution
. This was the case even when a person such as Bemba had been given protection by the government of Portugal-a State Party to the Rome Statute. In these circumstances, the OTP exposed itself to more criticism of not following its mandate when in April 2008 it chose to issue warrants against Laurent Nkunda’s junior commander by the name Bosco Ntaganda, the ‘Terminator’ who was accused of recruiting child soldiers, when Nkunda the real commander was let at large. 

Fourthly, the ICC Prosecutor had proceeded only with a minimum of charges against Lubanga, as compared to the more expansive charges against Katanga and Ngudjolo. It is argued that in doing so (charging Lubanga only of offences involving child soldiers) and leaving out other serious crimes in which Lubanga had been implicated, “the OTP had delivered on its promise to pursue expeditious justice” rather than a protracted trial: “This highlights a major tension in international justice system, between the need to conduct expeditious investigations and prosecutions and the need to pursue representative cases involving those most responsible for crimes
.” This approach also undermined Ocampo’s rationalisation about why the OTP had decided to pursue crimes against the LRA rather than those against army officials of the UPDF-the Uganda armed forces, as we shall see below. Phil Clark concludes from this DRC ICC experience that:

“Overall, it is clear that self-serving pragmatism geared to the needs of the Congolese population has been the primary consideration of the ICC’s case selection to date in DRC. In the Lubanga, Katanga and Ngudjolo cases, domestic authorities and MONUC had done most of the hard work of capturing the suspect and investigating their crimes. The Lubanga case, while addressing grave crimes, does not address the gravest of Lubanga’s crimes for fear these would greatly complicate the judicial process. The Lubanga, Katanga and Ngudjolo cases also represent the ICC’s attempts to maintain good working relations with the Congolese government in order to facilitate ICC investigations during ongoing conflict and to maintain the support of the Court’s principal donors in the context of the Congolese elections and their direct aftermath. This highlights a fundamental dilemma for the ICC, which often operates in fraught political and military environments. However, the ICC responses to this dilemma so far in the DRC have significantly undermined the Court’s legitimacy among affected populations, which had hoped it would finally hold accountable those most responsible for mass atrocities.
” 

Thus, far from the ICC interventions helping to ameliorate the conflict in the DRC, the opposite has been the case. The enormity of the problem can be seen from the fact that between January 2002 and December 2003, more than 8,000 civilians had died and more than half a million people were displaced from their homes in Ituri region alone as a result of the activities of the different militias operating in the region and still continue to do so MONUC. Since then throughout 2004, 2005 to date the conflict has not very much abated despite efforts to hold peace talks. In the statement released by the Prosecutor from the Hague, it was revealed that civilians were the target of massive crimes in the course of the conflict in the Ituri region between the FRPI forces of Mr. Katanga and other armed militia groups, which included those of Thomas Lubanga Dyilo, the leader of the Union of Congolese Patriots (UPC). This conflict involved two ethnic communities: the Hema and the Lendu, on whose side “Simba” militias fought. 

It follows that unless the underlying causes of this ethnic conflict are addressed, the task of the ICC and that of the DRC government in isolating a few “commanders” for expensive trials at the Hague will not be the real answer to the problem. Perhaps a more comprehensive approach that involves the need for accountability on all sides, rather than doing it selectively, needs to be explored with those affected communities who are both perpetrators and victims are addressed. A recent peace conference by the government of the DRC is perhaps the correct approach to this regional conflict, but a lot remains to be seen while the suffering of the Congolese people continues. 

Furthermore, the problem is complicated by the fact that some MONUC peacekeepers are reported to have been trading in gold and selling arms to the rebel militia groups. According to an 18-month BBC investigative report, Pakistan peacekeepers in the eastern town of Mongbwalu in Ituri region were involved in gold trading with one of the militia groups by the acronym FNI. They provided them with weapons to guard the perimeter of the gold mine from which they obtained the gold. Indian peacekeepers were also reported to have been operating in the town o Goma and had direct dealings with the militia responsible for the Rwanda genocide, who are now living in eastern DR Congo. It is alleged that the Indians traded gold, bought drugs from the militias and flew a UN helicopter into Virunga National Park, where they exchanged ammunition for ivory. These allegations do go a long way in proving the complexity of the conflict in the eastern part of the DRC, especially when it is also recognised that it has roots to the genocide in Rwanda, in which some Security Council members were involved in supporting the government of Habyarimana in training those who committed the genocide.

The Central African Republic
With regard to the Central African Republic, the Prosecutor received a letter sent on behalf of the government of the Central African Republic, which referred to the serious crimes, which had been committed within the jurisdiction of the Court since July 2002, the date of entry into force of the Rome Statute.   In accordance with the Rome Statute and the Rules of Procedure and Evidence, the Prosecutor carried out an analysis of the situation in order to determine whether he could initiate an investigation. 

However, in a decision of 11 April 2006, the highest criminal court of the CAR partly rejected an appeal against a decision of the Bangui Court of Appeal of 16 December 2004, which held that only the International Criminal Court (ICC) was able to try the serious crimes committed in the CAR since 1 July 2002. Nevertheless, the same court held that CAR justice system was unable to carry out effective investigations and prosecutions. The Office of the Prosecutor of the ICC had previously stated that it was waiting for the decision of the highest criminal court in order to decide whether to open an investigation in CAR, on the basis of the complementarity principle contained in the Statute of Rome. Following this decision, ICC Prosecutor Mr. Luis Moreno-Ocampo announced on 22 May 2007, that he was opening the fourth investigation into grave crimes allegedly committed in the CAR, with the peak of violence occurring between 2002 and 2003. The prosecutor’s announcement pointedly focussed on sexual violence, referring to hundreds of victims involving rapes and other abuses committed “with particular cruelty.” He also explained that this was the first time that [he] was opening an investigation in which allegations of sexual crimes far outnumbered alleged killings.

But in fact the most pressing cases that the government of the CAR was interested in were the charges it had filed against former President Ange-Felix Patasse who was an opponent of the incumbent president Francois Bozize, formerly Chief of Staff of the CAR armed forces under Patasse. An international warrant of arrest had been issued soon after Bozize overthrew Patasse in March 2003, accusing the former president of murders, rape, looting and other human rights violations. Patasse, who was then in exile in Togo, allegedly committed these crimes between October 2002 and March 2003 when he was president of the country. 

On the list of the accused was Jean Pierre Bemba, then the leader of one of the rebel groups in the Democratic Republic of the Congo that came to Patasse's rescue in that period. Bemba had now become one of the four vice-presidents in the DRC government of unity and was a candidate for the presidential elections, which were due in that country in 2006. But because he was a DRC citizen, the CAR government wanted the ICC to investigate him and prosecute him for the same crimes. But nothing had happened
. The other accused was a Patasse’s supporter including his driver who was alleged to have killed during Bozize’s coup against Patasse. Massive human rights violations such as rape, looting, mass killings and arson were in fact reported during Bozize's six-month rebellion that culminated in the 15 March 2003 coup against president Patasse. The fighting pitted Patasse's troops and their supporters from the DRC against rebels loyal to Bozize, who were supported by Chadian mercenaries. Since then, tens of thousands of refugees were thrown in camps in southern Chad, where they were joined by thousands of other civilians since June 2005 as a result of new attacks by armed groups in north-western CAR.

Although the ICC was called upon by the Human Rights Watch to investigate all sides, including that of the government of president of Bozize whose troops had continued committing serious crimes against his opponents and the population, it was a hypothetical proposition. The ICC could not effectively investigate the people with whom it was working to investigate Patasse and his supporters. The ICC found itself caught up between two conflicting parties in what was clearly a failed state. The question was how in these circumstances, the ICC could ensure its neutrality and independence and be effective in carrying out its mandate. 

In the meantime while the ICC was busy investigating the cases before it, it was reported that the Union of Democratic Forces for Unity (UFDR), former fighters who helped bring President Francois Bozize to power in 2003, had taken over three towns in the northeast of the country and wanted president Bozize to agree to power-sharing talks with them. Another rebel group, the Popular Army for the Restoration of the Republic and Democracy (APRD), thought to be supporters of former president Ange Felix Patasse, was seeking to overthrow president Bozize. In addition, there were bandits in the CAR’s northwest who were kidnapping children and stealing cattle and had, according to sources, “no organising structure whatsoever.” 

But this was before the Uganda Lords Resistance Army decided to join the confusion by moving its forces to the country in March 2008. As the Juba talks (see below) neared what was the end of the negotiation with an agreed date for signature of the comprehensive peace agreement, Joseph Kony, the head of the LRA, decided to move his base from the DRC to the CAR and he begun by allegedly abducting children and young sex slaves, as he went ahead. This not only put the Uganda peace talks in jeopardy, but also opened up another front of conflict, which has complicated further the situation in the CAR, making the work of the Prosecutor even more difficult.

The Republic of Uganda


The ICC involvement in Uganda begun when President Yoweri Museveni, who had become one of the allies in the US “Coalition of the Willing” in the “war against terror” in Iraq, got the rebel movement-the Lords Resistance Army-LRA listed as a terrorist organisation by the US and the UNO. Uganda signed the Rome Statute on March 17, 1999, and ratified it on June 14, 2002. Acting under article 14(1) of the Statute, which authorises States Parties to the Rome Statute to refer a situation to the ICC in which one or more of the crimes within the jurisdiction of the Court have been committed since July 2002, President Museveni referred the situation in northern Uganda to the ICC in December, 2003. The Court's Prosecutor determined that there was a sufficient basis for an examination into the situation in northern Uganda and decided to pursue the official investigation and later asked the Pre-Trial Chamber to authorise the issuance of arrest warrants for the LRA leader, Joseph Kony, and four of his lieutenants. .


The ICC undertook its mission despite the fact that the Uganda Peoples’ Defence Forces-the armed forces of the country and government security and law enforcement agencies fighting the LRA- had also been accused of committing serious crimes against civilians. These included extra-judicial executions, torture, rape, sexual exploitation and assault, arbitrary detention, forcible relocation, and child military recruitment. The prosecutor was accused of taking sides and even holding a press conference with president Museveni, when his role should have been a neutral one.  On this challenge, the prosecutor issued a defence of his office’s investigation into the situation in Uganda. His mild tone indicated he had taken the charge seriously. 

In his statement, Mr. Ocampo admitted that the actions of his office in issuing the arrest warrants for five LRA leaders had contributed to the situation of unrest leading up to Ugandan President Yoweri Museveni’s extreme offer of amnesty against the international criminal charges. He also acknowledged that the ICC prosecution and the peace process in Uganda were at odds, adding that: “[w]hile the current situation is delicate; we believe that peace and justice can work together.”  However, Mr. Ocampo reinforced his position that Uganda, DRC and Sudan had the obligation to execute the arrest warrants and the international community has a duty to assist these efforts. 

Despite these mishaps, the ICC insisted that the primary purpose of the ICC is not to resolve conflicts, but to investigate, try, and punish the perpetrators of the most heinous crimes against humanity as well as war crimes and acts of genocide. The Court is obligated to try those guilty of committing these crimes regardless of which side of a conflict they belong to. The referral of the situation in northern Uganda gave the Prosecutor an opportunity to investigate, try, and punish any perpetrators of crimes that fell within the Court's jurisdiction. The Prosecutor has discretion, however, which includes the right to decide whether to begin or to continue with a case if he concludes that to do so would not be in the interests of justice. According to the Prosecutor, the referral by a State Party to the ICC Prosecutor of the situation in northern Uganda showed the Court was operating according to the intent of its framers. 

The Court's Prosecutor had carefully concluded that there was a sufficient basis for an initial examination into the crimes committed in northern Uganda in order to determine if an investigation should be conducted. He also expressed his commitment that his examination: "will be carried out in an independent and impartial way, with paramount importance being given to the interests of victims." According to Article 54(1) of the Rome Statute, the Prosecutor is required "to cover all facts and evidence relevant to an assessment of whether there is criminal responsibility under this Statute, and, in doing so, investigate incriminating and exonerating circumstances equally." In addition, according to Article 42(1) of the Statute, the Prosecutor is enjoined to “act independently." The article also provides that: "A member of the Office shall not seek or act on instructions from any external source." These provisions within the Statute serve to prevent the Court from interfering in an internal conflict on behalf of one party to that conflict. This is why the Prosecutors’ apparent agreement with the president created suspicions on the part of many that the Court was not going to investigate the Uganda government side.

But it has been questioned whether the criteria for the ICC intervention was whether the Uganda government was “unable” or “unwilling” to carry out its obligations under the Statute. It is not clear whether the ICC got involved because the government forces could not arraign the culprits or whether it was the Uganda Judiciary which was not capable of trying the perpetrators. In this view, the Ugandan Judiciary was more than qualified and able to carry out the trials and therefore the ICC criteria of taking on the Ugandan case because of the inability of the armed forces to capture Kony and his commanders was invalid since the ICC itself has neither the armed or police forces to arraign the alleged perpetrators. This suggests that the ICC took on the Uganda case “on grounds for which it is not adequately equipped to respond” [Ibid: 43].

The ICC intervention in the Uganda case came at a time when the government and the LRA rebels were holding consultations about peace talks in Juba, Southern Sudan. Moreover, the warrants came when an Amnesty process under a Uganda Amnesty Act passed in 2000 was operating to encourage some of the soldiers of the LRA to come out of the bush and return to normal life. Under the Uganda Amnesty Act 2000, amnesty was granted to any rebel soldier who quit the rebel groups, apologised and sought a return to normal life. This was seen as a way of encouraging people to abandon rebellion and ultimately seek reconciliation. Due to pressures from the ICC, this “blanket amnesty” was seen as infringing the provisions of the Rome Statute and because of that pressure, the Uganda government had submitted to parliament an amendment to the Act that gave the minister of internal affairs discretion to declare certain individuals not to be eligible for amnesty by statutory instrument approved by parliament.

This came out of the realisation that amnesties couldn’t absolve individuals of the responsibilities under international law, especially those who may have committed serious crimes defined under the Statute. It was also realised that such amnesties could not have any legal effect outside Uganda. Furthermore, it was realised that amnesties could not under any circumstances interference with the victims’ rights to reparation and also prejudice society’s right to truth. Although it was also recognised that under Article 6(5) of the 1977 Additional Protocol II to the Geneva Conventions of 12th August 1949, relating to the Protection of Victims of Non-International Armed Conflict, there is provision that “at the end of hostilities, the authorities in power shall endeavour to grant the broadest possible amnesty to persons who have participated in the armed conflict, or those deprived of their liberty for reasons related to the armed conflict, whether they are interned or detained.” It was felt that this was too broad to limit the rights of the victims. Under these protocol provisions, international humanitarian law permits states to grant amnesties for political offences such as treason and rebellion, but these must be conditional on the fulfilment of certain obligations such as truth telling. However, pressures from the community in northern Uganda, also compelled the Uganda government to seek peace with the rebel LRA, which was embarked on with the mediation of the South Sudan government in Juba. These talks will be examined below in a separate section. 

Despite this development, the accusation that the Prosecutor has been partial in handling the Uganda referral has persisted even during the peace talks. For instance, in accepting to investigate the crimes committed by the Lords Resistance Army-LRA in Uganda, the Prosecutor Luis-Moreno Ocampo was criticised, as we have seen above, of having held a joint press conference with President Yoweri Museveni of Uganda in February 2004 when the president had already made a referral to the Court. This had created a suspicion in some quarters that the ICC had done a secret deal with the Uganda Government not to prosecute the Uganda Peoples Defence Force officers-UPDF who had also been accused of having committed crimes against humanity in its operations against the LRA. 

There is even an acknowledgement that the referral by Uganda of the conflict in Northern Uganda to the ICC was first sought by the ICC Prosecutor himself before President Museveni made the official request for the ICC to intervene
.  Indeed, some researchers and scholars have concluded that the ICC case selection in the case of Uganda, unlike that of the DRC (see below) was based not only on gravity of crimes’ committed, “but also on the desire to avoid prosecuting government officials, upon whom it relied heavily for security and evidence during the ongoing conflict.” Phil Clark adds that: “The failure of any domestic or international party to capture and arrest the LRA leadership undermines the legitimacy of the ICC in the eyes of a Ugandan population that is already sceptical of the Court’s apparent refusal to address government criminality” [Ibid: 43].

The other problem that will continually face the Court will be in relation to its role as an adversarial prosecutor of cases that have a political tinge to them. This issue was raised in writing to the Prosecutor when this researcher visited the ICC Headquarters at the Hague to interview the Prosecutor about these matters in January 2008. Although the researcher met the Prosecutor by coincidence at the swearing ceremony of new ICC judges and explained the purpose of his visit, Mr Ocampo did not meet the researcher to explain this concern the following day when the Prosecutor’s Office and the Registry had agreed to meet the researcher on 18th January 2008. Instead the researcher met the Registrar of the Court as well as an assistant to the Prosecutor and two junior members of the Court who were ill equipped to respond to these concerns. 

The Registrar explained that the ICC was not concerned with the causes of conflicts and their ‘anthropological contexts’ except the context as a background. All that the Court was interested in was to prosecute the perpetrators in order “to do justice.” Justice, he explained, was concerned with the fact that the perpetrators, who acted, as outsiders to the society when they committed the crime, should be re-integrated in the society by justice being done. 

Only by dealing with the impact of the perpetrators’ crimes squarely can the society be assisted to rebuild itself. He added that the Court has a programme to reach out to the community to explain its work. He further explained that because of this role, the Court had succeeded in getting Joseph Kony and his rebel group to the Juba Peace Talks. But at the same time, it was claimed that the ICC had refused to withdraw the warrants against the LRA commanders, which the Uganda government had demanded because of its independence. But according to the Assistant to the Prosecutor, the Court was asked to ‘take a low profile’ and not ‘interfere with the security and the Peace Talks.’ He added that they were obliged to do this and the population appreciated this step because the population placed peace at a higher level. Such cooperation was clearly political and placed the Court in vulnerable positions. This was because the Uganda government had at last agreed to pursue peace rather than prosecution, as it had first demanded of the ICC by making a referral to it.

The assistant to the Prosecutor also explained that in its work, the Court has to deal with governments and as such they are bound to interact and listen to their ideas. Uganda, he pointed out, was the first referral at that stage where the Court was asked to get involved. The Court had explained that it could only play a small part in the situation by going after the perpetrators. Other issues such as human security, development, etc, were beyond its mandate and other bodies and institutions could handle these. But this suggests that the Court has no clear guideline in its dealings with States that might be involved in committing crimes. This handling of the relations between the Court and the Uganda government has led some researchers to observe that Uganda had ‘instrumentalised” the ICC for its own purposes and that the ICC had become Museveni’s ‘tool
.’

Regarding the role of the UPDF in the conflict, the Prosecutor had stated in a Uganda government newspaper interview that the crimes committed by the commanders of the LRA were of “a higher gravity than the alleged crimes committed by any other groups” adding that: “There is no doubt that the worst crimes were committed by the LRA.” This researcher did not get a response to the question as to how such a judgement could be made even before the investigation had been carried out and what criterion was used to determine whether one serious crime against humanity was lower or higher in gravity than the other. As we saw in the case of Ituri in the DRC, the OTP decided to pursue lesser serious crimes against Thomas Lubanga, for political reasons to obtain an expeditious trial. In the case of Uganda, it appeared as if the OTP was using a different criterion.

The Darfur case in Sudan

Unlike the conflicts in the DRC, CAR and Uganda, it is the UN Security Council that referred the case for Sudan to the ICC for crimes committed in Darfur. Having attracted attention, especially after the US Congress referred to the killings in Darfur as ‘genocide,’ the United Nations Security Council, on its part, took up the matter and in the Resolution 1593 asked the Prosecutor to investigate and prosecute the perpetrators some of whom had been named. However, new problems emerged from the resolution, which are still being resolved.  

Firstly, even though the resolution obliged the Government of Sudan to “cooperate fully with and provide any necessary assistance to the Court and Prosecutor”, it also recognised that States that are not party to the Rome Statute are under no legal obligation to do so. But having pointed this out, the Council went ahead and urged Sudan to co-operate fully with the Court.  Furthermore, the resolution only invited the ICC and the African Union to discuss practical arrangements that would facilitate the work of the Prosecutor and of the Court.  Because of the ambivalence on the part of some permanent members of the Council on the matter, the language used in the resolution was not strong enough. 

 Secondly, the resolution excluded nationals from a contributing State outside Sudan that would have been subjected to exclusive jurisdiction of that contributing State for all alleged acts or omissions arising out of or related to operations in Sudan established or authorized by the Council or the African Union, unless such exclusive jurisdiction had been expressly waived by the contributing State. This was perfectly legal under Article 12(2) combined with Article13 (b) of the ICC Statute, which allows the Security Council to sidestep the requirement of personal and territorial jurisdiction. This, however, entailed that the Security Council could refer a situation of a State not party to the Rome Statute to the International Criminal Court, but with the exclusion of certain individuals.  While legally correct, this mechanism was not morally defensible since it introduced two standards in international law in this particular case.

Thirdly, the Security Council usurped the powers of the General Assembly by declaring that none of the expenses incurred in connection with the Sudanese referral would be borne by the United Nations and that such costs had to be paid by the parties to the Rome Statute and those States that wished to contribute voluntarily.  Article 115 (b) of the Statute, however, provides that the United Nations shall provide funds to the International Criminal Court especially in the case of referrals by the Security Council, subject to the approval of the General Assembly. This matter was subsequently dealt with in the Negotiated Relationship Agreement between the International Criminal Court and the United Nations but the matter was not resolved in accordance with Article 115(b) because Article 13 of this agreement provided that funding for the case had to be made by separate arrangements.  In sum, the most positive result of Resolution 1593 was that, at least, there was a United Nations instrument that was directed at ending impunity in Darfur, although a lot of political obstacles still stood in the way. 

A related problem that arose out of the referral was the question of who was to be prosecuted under the referral.  The atrocities committed in Darfur were very widespread and involved a large number of perpetrators, including state officials and militia leaders.  However, the International Criminal Court was not designed, and it was never intended, to prosecute all criminals.  In this respect, the UN Secretary-General handed over a list of 51 names to the Prosecutor of a general nature.  During the investigations other names came up. 

To complicate matters further, the international criminal Court issued arrest warrants for the Sudanese State minister for humanitarian Affairs, Ahmed Haroun, and the Janjaweed militia leader Ali Mohammed Ali in relation to thee atrocities in the region. Ahmed Haroun belongs to the Fur tribe, which is one of the non-Arab tribes of Darfur and was alleged to have incited attacks on specific ethnic groups in the region. The Janjaweed leader was an ex-soldier and a leader of the Popular Defence Forces who is also assumed to be one of the key leaders responsible for attacks on villages in Western Darfur. 

After the international criminal court had issued the warrants of arrest of the Janjaweed leader and the government minister for humanitarian affairs, the government of Sudan on June 7 2005 suddenly announced that it had established its own special National Criminal Court for Darfur to begin proceedings immediately in collaboration with state prosecutors to carry out investigations and prosecutions of their own.  The timing and the speed with which the tribunal was established suggested that Sudan wanted the ICC kept out of the Darfur situation. Some Sudanese officials even acknowledged that Ali Mohammed Osman Yassin then Sudanese minister of justice apparently told Sudanese press that the new tribunal was not “considered to be a substitute to the international criminal court,” which created even more confusion. This put the Court in a dilemma, like that created by Uganda, given the fact that the ICC was obliged by the principle of complementarity to recognise the role of the domestic courts and the fact that the Sudan government was ‘willing’ to prosecute.’  

The crisis in Darfur needs further consideration by the UN Security Council in view of its interlocking and complex relationship to the conflicts in the other regions of the country, including Southern Sudan. As John Garang had long foreseen, the genocide in Darfur was part and parcel of the strategy of the government of Sudan to exterminate certain ethnic groups by using other ethnic groups. Addressing the Congressional Black Caucus in Washington on 12th September 2004 Garang had, already by that time, characterised the Sudan regimes war in Darfur as genocide, which according to him was ‘embedded’ in the government’s war strategy. He had pointed out that:

 “The seeds of genocide are embedded in the Khartoum government’s counter-insurgency strategy. What is happening in Darfur is the same thing that has happened in southern Sudan for 21 years. …  Counter-insurgency is a legitimate weapon in war but it is unique. You recruit individuals from the constituency of the insurgents because they know the local languages, the terrain, and the local cultures. You then form counter-insurgency units who are deployed alongside regular troops. In Sudan, the government has taken counter-insurgency several steps further by recruiting not individuals from the constituency of the insurgents, but also recruiting whole tribes or whole ethnic groups to fight other ethnic groups that are against the government.  … And so you end up with people fighting people instead of the army fighting an army, and that indeed is the basis of genocide.” 

Despite this fact, and because of the historical complexity of the problem of Sudan, Garang still advised that this conflict should be handled politically using the Comprehensive Peace Agreement-CPA signed between the SPLM/A and the government of Sudan as a model to go by. However, this is not the way the international community, especially the US, saw the matter. There are other countries that are party to the problem such as China and India because of their economic interests. This suggests that the problem of Darfur, just like that of Southern Sudan, where no genocide charges were laid, need a comprehensive approach as well as the involvement of the local communities in the conflict.

The Comprehensive Peace Agreement signed on the 9th January 2005 was a political achievement that arose out of the need to untangle the legacies of Turco-Egyptian and British domination of the people of Sudan. This legacy had created two contradictory and non-reconcilable perspectives on Sudan.  One was the perception that Sudan was an Islamic Arab country, which had been accepted as such until the British intervened to colonise it. The other was that the Arab invasion of the Sudan had violated the interests of the African people and was threat to their existence, which had to be repulsed. The SPLM/A under Garang managed to bridge these two irreconcilable positions by developing an all inclusive paradigm for the country, which was to be based on wealth and power sharing in a “New Sudan” based on the right to self-determination, free choice and democratic governance for all the Sudanese. In this solution, African traditional systems of reconciliation were deployed to unite leaders.

The government of northern Sudan has tried to undermine the implementation of the CPA and on October 10th 2007, the SPLM ordered its ministers in the government of national unity formed as part of the implementation of the CPA to withdraw until the National Congress Party of president Bashir agreed to implement those aspects of the CPA which had stalled such as the non-implementation of the Abyei Protocol, the non-demarcation of the North-South boundary and the withdrawal of northern troops from certain regions in the south. The SPLM also demanded a cabinet reshuffle to replace those SPLM ministers that had proved too friendly to the Bashir party. Although president Bashir later agreed to reshuffle the cabinet as demanded by the SPLM, there are still areas that need to be implemented.

In August, south Sudan's information minister Samson Kwaje had warned that the world's one-sided focus on ending the conflict in Darfur without sufficient pressures on the government of National Congress Party to implement the CPA could hamper the implementation of the north-south accord. Indeed vice-president Salva Kiir had warned that lack of implementation would mean a resumption of the war in the South, which would further complicate the situation in the Sudan as a whole. 

These developments demonstrate how closely interlinked the conflicts in Sudan are. They prove that a single-minded pursuance of the ICC warrants without looking at the broader issues of the Sudan conflict as a whole is bound to fail. The solution must be a comprehensive one that uses the CPA as the framework to resolve the other conflicts, within which the pursuance of justice can become one of the objectives of the ending of the conflict and the introduction of democratic governance in the country, as without these achievements peace and justice can never be attained. The UN must support a comprehensive approach and the ICC and the Sudan Special Tribunal to try war crimes must be part of that solution.

This must take into account the intricate nature of the conflict. Any solution to the conflict must take into account the historical roots, which is connected with the process of Arab encroachment starting from the Mediterranean southwards. This encroachment has continued with the Arabisation and Islamisation of the Sahel in which Darfur found itself caught in. Having failed to Arabise by converting Africans into Arab culture as well as Islamising Southern Sudan, the strategy now is to try to create a cordon sanitaire an offensive line against the African communities who are resisting their offensive to push southwards. 

The Darfurians are not the only marginalized people in Sudan. There are the Southern Sudanese; Easterners/Beja; the Nubians, people of the Nuba Mountains, the people of Abyei and the Southern Blue Nile, etc. The Khartoum regime has used the strategy of attracting the Africans on the periphery, in places such as Darfur, to the centre in Khartoum with the promise of achieving a better life. This led to the policy of Arabisation and Islamisation as the main political and cultural weapon. Such a complex historical tapestry requires a combination of strategies aimed at resolving the conflict politically, and the CPA signed between the government in Khartoum and the SPLM/A offers the only hope for resolving the long war in Sudan. 

The CPA has already acted as a model for the Darfur Peace Agreement signed between the Government of Sudan and Minni Minawi’s Sudan Liberation Movement/Army on 5th May 2006. This agreement puts an end to three years of fighting which resulted in the killing of tens of thousands of people and forcing two million to flee their homes. The peace agreement, which covers security, wealth sharing and power sharing, is the result of two years of painstaking negotiations mediated by the African Union (AU). These peace efforts should be pursued to find a lasting peace between the different sections of the Sudanese society and nothing should be done in the blind search for ‘justice,’ which should jeopardise this process.

The decision by the ICC Prosecutor to indict President Bashir for crimes against humanity committed in the war in Darfur has thrown some doubt about the success of this peace process. This is why some African States and the African Union have called for the suspension of the indictments of the Sudanese president so that the peace process may continue without interference. It is the view of these researchers that such an indictment should not hinder peace being negotiated between the parties, but if the indictment can act as a catalyst to such a process, then it is to be hoped that the conclusion of a comprehensive peace agreement in Darfur might contribute to finding a way out of the ICC indictments.

CHAPTER FIVE

THE ICTR AND THE GENOCIDE IN RWANDA

A. GENOCIDE AND THE INTRNATIONAL COMMUNITY

The Rwanda situation does not come under the ICC, but is part of the attempt to establish an international system of justice to deal with the genocide and other crimes against humanity committed in that country in 1994. After Rwanda’s genocide of 1994 in which more than 800,000 Tutsis and moderate Hutus were killed in a record period of 100 days, the United Nations set up the International Criminal Tribunal for Rwanda (ICTR) under Security Council resolution 955 to investigate and prosecute the perpetrators. This tribunal was to be based in Arusha, northern Tanzania. It was established to try the high profile genocide suspects sheltered around the world before a panel of UN-appointed judges.


A number of observers have noted that the creation of the ICTR was an attempt by the permanent members to ‘mitigate their guilt consciences,’ especially when the UN failed to do anything effective to stop the genocide as it was happening when they were in a position to do so. Instead some members such as France participated in supporting the regime in power, which was responsible for the genocide. At the time the resolution was debated by the Security Council, Rwanda was a temporary member of the Council and it used that opportunity to oppose and vote against the resolution. Rwanda’s ambassador, Manzi Bakuramutsa, in voting against the resolution gave several reasons why Rwanda did not support the creation of the ICTR. The first was that the resolution mandated the tribunal to be established outside Rwanda. The second was that the tribunal was not empowered to impose a capital punishment. Thirdly, that the tribunal, in addition to trying cases of genocide, was also mandated to try cases involving crimes against humanity, war crimes and other related crimes, which according to the suspicions of the then Rwanda Patriotic Front officials in power in Kigali, could mean that they too could be charged and tried in the ICTR for those offences.


Thus, while Rwanda had asked the Security Council to set up a court for retributive justice, it was not willing to subject itself to truth-telling about its own actions during the period when the genocide was being committed and soon after. It has been remarked that both political and cultural factors in large part explain Rwanda’s initial preference to use redistributive approach for the genocidaires: “Having vanquished the interim Hutu government, the Rwanda Patriotic Front was under no pressure to compromise. In addition, the religious-redemptive model of forgiveness and reconciliation was significantly discredited by the degree to which church leaders were implicated in the genocide.
” But these ‘political and cultural factors’ did not at this stage take into account the fact that Rwanda had its own traditional experience of reconciliation, which later came to give rationale to the establishment of Gacaca courts, thus giving the Rwandan post-conflict ‘transitional justice’ a rather one-sided ‘false start’ approach at this stage.


But the most important point Rwanda made in the Security Council was who had power to decide and make decisions about the expected effectiveness of the different kinds of policy options in dealing with these issues, especially when demands were being made by local communities who had survived these crimes that a different system of justice and reconciliation be adopted. Should this be decided at a local level, a national level, or an international level if indeed the objective of the Rome Statute was to protect the interests of the victims who survived the crimes
? In this case, the Security Council disregarded the objections by the people of Rwanda and made the decisions. 

But it is important to note that the position of Rwanda was also ambivalent. On the one hand, Rwanda seemed to object to the perceived leniency of the decisions that the ICTR was likely to impose, while on the other they tried to protect those who were holding power against possible prosecution. This ambivalence continued to inform their reactions to the different situations connected with the ICTR as well as its own internal jurisdictions.


This ambivalence was also reflected in two tensions within the new ruling circles. The first was fear and the second was anger. These two factors also reflected the political balance of forces in which although the RPF had taken power and was in charge, it still harboured the fear of the Hutu ‘Intaharamwe’ that had taken refugee in the DRC and who were threatening to make a come back to invade the country. This fear tended to dictate their approach in dealing with the aftermath of the genocide, which turned into anger because of its magnitude. As a result the root causes of the genocide were not faced squarely in that both the Tutsi and Hutu political elite had become victims of the ideology of ‘superior race’ and ‘inferior race,’ which they could not deal with. This ‘Hamitic Hypothesis’ in great part explained why the genocide had taken place. Instead, the myth was accepted by both political elites, which influenced their political behaviour. A duty still remains on their part to unpack this false ideology in a face-to-face dialogue if they are to rid their country of the circle of violence, which still hangs it.


But instead of doing this, the RPF regime embarked on a process of revenge by undertaking a programme of mass arrests, persecutions and killings-although on a smaller scale. Over 100,000 people were rounded up and locked up in overcrowded prisons in conditions, which were described as inhuman. A journalist who visited one of the prisons described these conditions as ‘defying imagination’: 

“There were three layers of prisoners: at the bottom, lying on the ground, there were the dead, rotting on the muddy floor of the prison. Just above them, crouched down, there were the sick, the wounded, those whose strength had drained away.  … Finally, at the top, standing up, there were those who were still healthy. They were standing straight and moving from one foot to the other, half asleep. … Whenever a man fell over, it was a gift to the survivors: a few extra centimetres of space. I remember a man who was standing on his shins: his feet had rotted away. [p.108-9]
”


Helena Cobban notes that later the government of RPF discovered the ‘scale of the task’ to be a ‘sizeable problem.’ The reason was that the Rwanda genocide was not a highly ‘technicalised’ form of mass killing like the one carried out by the Nazis against Jews, the Roma, and other victims in Europe. In the case of Rwanda the killings were carried out in the public streets or public squares, with considerable, if often coerced, public participation in the killings. The killings were not only against the Tutsi but also against the ‘moderate’ Hutus who were judged by the extremists to be ‘too tolerant’ of their Tutsi neighbours. This meant that a high proportion of the population of Rwanda were involved in the killings often on the orders of the ruling Hutu political elite. So the RPF anger was actually directed at the vast majority of the Hutu population in conditions where they could not easily identify who had been the killer and who was an innocent ‘moderate’ Hutu.


The RPF also found the ‘task’ of arrests and trials too big when they realised that the judicial system, which existed in the country had been devastated by the genocide with large number of judges and magistrates having been killed or fled into exile. Only 250 magistrates out of 719 had been left in the country. Article 8(1) of the Statute of ICTR provided that the Tribunal and national courts should have concurrent jurisdictions over the thousands of persons involved in the crimes committed in that country. But because of the relatively small numbers of perpetrators who had been indicted by the tribunal, it became necessary to deploy the Gacaca mass system of prosecutions, to  deal with the problem.

In the meantime, the ICTR has demonstrated its inadequacies in dealing with those crimes it had been mandated to try. In ICTR’s statute, prosecutable crimes by the Tribunal were listed under the headings “Genocide,” “Crimes against Humanity” and “war crimes.” The Appeals Chamber of the ICTR is located in The Hague (Netherlands) - the seat of its sister court for former Yugoslavia (ICTY). At the beginning, the chief prosecutor for ICTR was also the same for ICTY until September 2003 when each tribunal was assigned its own chief prosecutor. That same year a new prosecutor Hassan Bubacar Jallow of Ghana was named for ICTR. 

The ICTR has been widely criticized especially by the government of Rwanda, genocide survivors, and some sections of the international community for being too slow in carrying out its work and for being too costly. For instance, the budget for the single year 2006-2007 was $ $269.76 million compared to a much smaller budget of the Rwandese government in dealing with a much larger number of cases. There has also been the stormy issue of allegations made in Rwanda that genocide suspects were being placed on ICTR’s payrolls and used as investigators on defence teams funded by the court. Thus, although the government of Rwanda is doing its best to deal with the bulk of the cases in domestic courts as well as in Gacaca courts, there still remain a great number of perpetrators who have not been tried. The transfer of the ITRC cases from Arusha to Kigali after 2008 will certainly not help this situation. 

B. THE ICTR COMPLETION STRATEGY


The ICTR was never intended to be a permanent institution. Indeed in the resolution that created it, the Security Council stipulated that it should complete its work within a period of ten years. UN Security Council on 26th March 2004 in resolution 1534 (2004) requested the ICTR to provide to the Council an assessment of its work. The resolution pointed out that the President and Prosecutor should provide a report that sets out in detail the progress that had been made so far towards the implementation of the Completion Strategy, explaining what measures had been taken to implement it and what measures remained to be taken. The first Completion Strategy report in these series had been submitted to the Council on 14th July 2003, which was compiled within the context of the General Assembly resolution 57/289 (2003) Para 15 (a). This resolution provided that the proposed budget of the ICTR for the year 2004-2005 should include “detailed information as to how the resources requested for the biennium would support the development of a sound and realistic completion strategy.” Following this some eight versions of the Completion strategy were sent to the Council by the end of 2006. 

The last report this researcher was able to see was the ninth version submitted to the Council on the 31st May 2007, in which the ICTR detailed its achievements and indicated what had remained to be done. The achievements and problems contained in the strategy are reflected in this report, but it is significant to note that in the first seven versions of the Strategy, calculations of the length of trials had been made based on the projections that each trial of an individual would take 62 days on the average. In the event some cases took fewer than 62 days, but others took more days than 62 based on the idea that the length would depend on the number of witnesses and the hours needed to present the Prosecution case, cross-examination and the Defence case, but all these factors depended on the complexity of each case.

Thus in judging the role of the ICTR and its viability it is not enough to look at the quality of its jurisprudence but to look at the quantity of its achievements and its cost.  The ICTR was conscious of this ‘dilemma.’ In reflecting on its task in the Completion Strategy, the Tribunal pointed out in the report of 2007 that:

“Following the completion of investigations in respect of the genocide, the files involving eight of these persons were closed due to lack of evidence. Eight indictments against the remaining eight were confirmed in 2005. Five of these persons remain at large and are included in the eighteen fugitives mentioned above. The Prosecutor has also taken account of the mandate of the ICTR, as emphasized in resolution 1503, to investigate reports of violations by the Rwanda Patriotic Front (RPF)” [p.9].

The report adds that all investigations in respect of the genocide were completed by 2004, as requested by Resolution 1503 (2003). It further adds that when the eight indictments were submitted for confirmation in 2005, the Prosecutor ensured that these cases were ready for trial, “in the sense that all approved identified investigations are completed, a draft pre-trial brief prepared, together with draft exhibits and witnesses lists, and that disclosure searches (as of that date) are completed.” This, according to the report, ensured that (i) there will be no delay in trial preparations when the accused is transferred to the tribunal; (ii) the case can be more readily assigned to a new Prosecutor team if necessary, or (iii) the case can be referred to a national jurisdiction pursuant to Rule 11 bis of the Rules of Evidence and Procedure. 

The pressure of work on the Tribunal begun to increase as the deadline for completion became ever closer. The Tribunal at this stage decided that there would be a shift in emphasis from “classical investigations to trial and appeals support.” The report however, noted that, some of the indictees at large were particularly “high-level accused” or those alleged to have committed crimes that should have been dealt with at the international level.”  One such “high-level” indictee mentioned in the report was that of Felicien Kabuga who had been specifically mentioned in Security Council Resolution 1534 (2003) and whom the report said “was hiding in East Africa.”  

In frustration, the report agonised that: “In spite of intensive efforts by the ICTR as well as international pressure, he (Kabuga) remains at large.” But the Tribunal felt that it would affect the legacy of the ICTR and create an impression of impunity if such persons were not brought to trial in order to decide their guilt or innocence. Indeed, a large number of such ‘high profile’ cases still remain untried towards the end of the ICTR mandate. The Tribunal recommended that in respect of such individuals who are arrested too late for their trials to be completed by 31 December 2008, or those apprehended after that date, “a solution should be found to ensure that they are tried” [9].

A this stage, the Tribunal adopted Rule 11 bis on 22 July 2002 which provided that where, on application by the Prosecutor, it appeared to the Trial Chamber that: (a) the authorities of the State in which the accused was arrested (the arresting State) are prepared to prosecute the accused in their own courts; or (b) the authorities of another state (the receiving State) are prepared to do so, and the authorities of the arresting state do not object, and (c) it is appropriate in the circumstances for the courts of the arresting or receiving State, as the case may be, to exercise jurisdiction over the accused. The Trial Chamber, after affording the opportunity to an accused already in the custody of the Tribunal to be heard, may order that the indictment against the accused be suspended, pending the proceedings before the national courts. This rule was inspired by the concept of universal jurisdiction but it was also instigated by the Tribunal’s completion strategy, which, like that of the ICTY, expects that trials of the first instance in the ICTR should be completed by 2008, unless the mandate is extended by the UN Security Council.


Indeed, it was the feeling by the Tribunal that it might be accused of having promoted impunity by not prosecuting certain high level individuals that it decided to adopt Rule 11 bis. But in such cases impunity did not only apply to the Hutu “high profile” indictees, but in regard to the failure of the Tribunal to investigate allegations of genocide and crimes against humanity against the leading officers of the Rwanda Patriotic Front-RPF-the government in power. In this case, the accusation against the Tribunal would be that it had failed to discharge its mandate as an independent body able to dispense justice against all kinds of perpetrators.  In the ninth Completion Strategy report of May 2007, the ICTR was still talking of “investigating reports of violations by the Rwanda Patriotic Front (RPF)” but they were not reporting of any investigation of individual officers. This is why in January 2008 the Defence Lawyers at the ICTR demanded the “speedy indictment of Rwanda Patriotic Front members alleged to have committed genocide during the 1994 genocide.” As reported in the East African of Nairobi of January 14-20, 2008, the Association of Defence Lawyers official, Christopher Black, alleged that since the Tribunal was started in November 1994, only ethnic Hutus had been targeted for prosecution “while crimes of the RPF Tutsis were being covered up by the Tribunal.” 


The Association was dismissive of the assurances of the Tribunal Prosecutor made to the UN General Assembly in September 2007 that prosecution would conclude investigations into the alleged RPF crimes “this year.” Mr Black responded by stating that if that was being done, then it would be “for cosmetic reasons,” adding that even if that happened, it was highly probable that the trials would take place in Rwanda so that Kigali “maintains control over the process.” Black accused the present Prosecutor, Hassan Bubacar Jallow, of acting like his predecessors Richard Gladstone, Louis Arbor and Carla Del Ponte. He stated: “Mr Jallow has continued with the Anglo-American and Tribunal policy of protecting RPF soldiers who committed massacres in Rwanda, including President Paul Kagame, who was leader of the RPF. They have given the RPF complete immunity from prosecution and justice.” He pointed out that the international justice system “will remain a mockery until the RPF members are brought to trial by the UN tribunal before it closes down by the end of the year.”


Thus, despite the various responses by the ICTR and the RPF, the widespread impression remains that the international criminal system that has been put in place, is very much a product of political manipulation on the part of certain powers and State Parties. As we have seen in the case of Uganda, the ICC Prosecutor, Louis-Moreno Ocampo, has been accused of bias in his dealings with the Uganda government in relation to its mandate in Uganda. Mr Ocampo has not satisfactorily responded to these concerns, as we have pointed out. In the case of Rwanda, the Tribunal’s Completion Strategy is falling back on Rule 11 bis to transfer those cases that will still be pending to Rwanda and other state jurisdictions willing to assume responsibility after the Tribunal winds up in December 2008. As we have seen above, this solution is replete with a lot of concerns.


Under the 2003 Completion Strategy, about 40 cases had been earmarked for transfer to other national jurisdictions by the end of the deadline. But the 2004-updated strategy increased these numbers to 41 and currently the Prosecutor is engaged in discussions with some States for this purpose. His intention is to transfer, in some cases, files in respect of which investigations have been completed and are trial ready and, in other cases, dossiers requiring further investigations by the receiving national jurisdictions are still necessary. But the decision to transfer cases to national jurisdictions is a judicial one in cases where indictments have already been issued. 

In addition to the above numbers, the Prosecutor envisages the transfer of files involving 32 suspects to national jurisdictions for trial. Although the process is under way, case files in respect of 30 individuals have already been transferred to Rwanda and of one suspect to Belgium. The Prosecutor’s request to transfer the case of one Michael Bagaragaza to Norway pursuant to Rule 11 bis was rejected by the Trial Chamber on 19th May 2006. The Appeals Chamber upheld the decision on appeal on 30th August 2006. Later the Chamber agreed to the request to transfer the case to the Netherlands, but it was reported that the Netherlands had refused to accept the request. 


The Tribunal agrees that the transfer of cases to Rwanda “raises several issues.” Among these, the Tribunal mentions the problem of the death penalty, which at the time was part of the law in Rwanda. However, the government of Rwanda had by 2007 responded to this concern by ‘excluding’ the application of the death sentence “to cases referred from the ICTR or from States.” This means that in all other cases, the death sentence was still applicable. The second concern given by the Tribunal is Rwanda’s capacity to handle the caseload “when it (still) faces difficulties in coping with thousands of local cases connected with the genocide.”  

The Tribunal further observes that since the majority of cases earmarked for transfer will be destined for Rwanda: “the issue of resources may … affect the proposed transfer of cases to Rwanda.” [p.10]. The Tribunal, however, ends on a good note by reporting that in order to meet the concerns of lack of capacity, the Tribunal was “conducting programmes to contribute to capacity building in Rwanda.” These programmes include the training of jurists, Advocates and Human Rights Practitioners; Relationships with academic institutions; Special Fellowship Programme for Rwanda Law Students; Internship and Legal Researchers’ Programmes; Media programmes; as well as Cooperation with Rwanda Civil Society.

Because few countries, apart from France, had offered to try two accused persons, held in France, the Tribunal is focussing on transfer of the remainder of the cases to Rwanda. Thus since June 2007, ICTR Prosecutor Hassan Bubacar Jallow, taking into account evolution of the Rwandan judicial system and in particular, the recent abolition of the death penalty, has filed motions to transfer to Kigali five accused persons, including Munyakazi, who is a 73 year-old former businessman accused of genocide, complicity to genocide and extermination. He has pleaded not guilty to the charges. The motion requesting his transfer was filed on 7 September 2007, within the framework of the ICTR completion strategy. Seven accused held in Arusha are currently awaiting their trials. Three others are detained in Europe awaiting their transfers to the ICTR, whereas 13 suspects are still on the run.

But despite these assurances and measures, concerns about the possibility of fairness of trials of suspects have continued to be made. In a special petition by the Human Rights Watch-HRW in January 2008 to the Tribunal, fears were expressed about the transfer of cases to Rwanda under Rule 11 bis. According to the organisation, which has the status of amicus curiae (friend of the court) with the Tribunal, the proposed transfer of the case against Fulgence Kayishema, a genocide suspect, to stand trial in Rwanda under Rule 11 bis recommended by the Prosecutor of the Tribunal, will not give the accused a fair trial, because the Rwanda judiciary as currently constituted and organised “cannot guarantee a fair trial for the accused.”  The Human Rights Watch in its petition went on to point out that although the government of Rwanda had made “notable progress” in improving its judicial system, “serious obstacles to fair and credible prosecutions remain in Rwanda, especially for persons accused of genocide and other crimes of political importance.”


The organisation has been monitoring the judicial system in Rwanda since 2005, assessing the performance of the judicial system following wide-ranging reforms in 2002 through 2004. In the course of this work, the researchers of the HRW monitored conventional and Gacaca trials and interviewed dozens of persons working in the field of justice including judges, prosecutors, lawyers, and staff of Rwanda and international non-government organisations. They also interviewed Rwandans who had benefited or suffered from the performance of the judicial system and its was with this background that the organisation filed its petition with the Tribunal to appear as amicus curiae in this case pursuant to Rule 74 of the Rules of Procedure and Evidence of the ICTR. The request was granted and the submission made.


According to the report in the East African of Nairobi dated January 28-February 3, 2008, although Rwanda had demonstrated its willingness to accommodate demands made by the Tribunal in order to facilitate the transfer of cases under Rule 11 bis, the HRW still did not believe that what had been done by Rwanda was enough. The HRW argued that: “Given that the 1996 law criminalising genocide and other violations of international humanitarian law was abrogated in 2004, there may exist a lacuna in domestic law. The legal basis articulated by the prosecution and the government of Rwanda fails to address this issue. The chamber should inquire further into this matter before taking its decision on the transfer
.”

 In fairness to the Rwanda judicial system, the HRW noted: “on the face of Rwanda’s laws comply with the fair trial provisions of Article 20 of the Statute of the Tribunal.” But, the organisation cautions: “these laws are inconsistently applied.” In this regard, they point out, the Rwanda courts “remain subject to political influence,” and the services intended to protect witnesses and provide counsel to indigent accused persons “suffer from significant fiscal constraints” as well as the power of the police and security forces being “insufficiently regulated.” Furthermore, the HRW observed that Rwanda’s imposition of lifetime solitary confinement for certain persons, including some convicted of genocide, “may amount to torture or cruel, inhuman, and degrading treatment or punishment” under Article 7 of the International Covenant on Civil and Political Rights, to which Rwanda is party. 

The ICTR has asked South Africa, Botswana and Senegal whether they would be willing to take on such cases. So far Rwanda has been the only African country to make it clear that it would gladly accept such cases. But due to lack of capacity and legal institutional frameworks, it is unlikely that the Tribunal will transfer cases to jurisdictions that cannot ensure that trials are conducted in accordance with international human rights standards. But some European countries, including Norway, have responded positively to the ICTR prosecutor's request to conduct transferred ICTR trials. 

Thus because of constraints such as complexity and expense, and the passing of relevant legislation, there are other constraints such as safety and attendance in court of the accused persons, safety and support of witnesses, proper detention of accused persons and their later imprisonment where relevant, the hiring of specialists, including interpreters and legal advisers etc. Few national judicial systems have spare capacity to take on such trials. So there is the issue of fairness and the issue of capacity because a lack of capacity may result in an unfair trial.  But there are some analysts who argue that, aside from the cost issue and other constraints, it is unwise to try these cases in European countries, far from where the genocide occurred. There are of course other political considerations such as whether former European colonial powers should be involved in such prosecutions as these smacks of neo-colonialism. Indeed, there are questions being asked as to why it is only African leaders who are being targeted by the ICC and the Special tribunals.

In spite of all these problems, many key genocide suspects are still at large in countries like France, Canada, Cameroon, Kenya and Belgium. Notable among these is Felecien Kabuga who sponsored the genocide through finances, logistics and the media and who is rumoured to be hiding in Kenya in the comfort of senior government and security services officials. This is due to the reluctance of these governments to co-operate and hand them over to face justice. Since ICTR has no law enforcement capabilities of its own, it has remained dependent on the willingness of national governments to arrest suspects and hand them over for trial. 

At the beginning of May 2008, the Kenya Director of Public Prosecutions, Keriako Tobiko, announced that the government of Kenya was applying to the Kenya High Court to freeze the assets of Felecien Kabuga. He told the court: “There is enough evidence showing Kabuga is using his substantial wealth, including that generated in Kenya, to avoid capture and to assist other fugitives at large to elude capture.” He added that Kabuga had used his money to “substantially interfere” with the prosecution witnesses at the ICTR in Tanzania. He further revealed that Kabuga and his wife Josephine, remained owners, shareholders and directors in several companies registered in Kenya, and that the proceeds were transferred from a local bank to an account in Belgium owned by the couple’s daughter
. But these belated legal actions on the part of the Kenya government did not adequately answer the ICTR concerns that the Kenya government had not taken any serious steps to arraign the fugitive and hand him over to the Tribunal. 
The first real test about the viability of the transfer strategy to Rwanda came in mid-April 2008, when the Prosecutor filed a motion before the Tribunal for the court to hear arguments on the possible transfer of Munyakazi, a former businessman and Militia leader, to Rwanda. The other accused persons targeted by transfer requests to Kigali are: former Commander of Ngoma Camp Lieutenant Ildephonse Hategekimana, businessman Gaspard Kanyarukiga, former Mayor Jean Baptist Gatete and former Inspector of Judicial Police, Fulgence Kaysihema. The latter is still at large.

Rwanda's Prosecutor General, Martin Ngoga, made a presentation to the Court on behalf of Rwanda as Amicus Curiae (Friend of court) in favour of the case transfers and the outcome of this case would be considered binding to all other cases. Mr. Ngoga also argued against and tried to invalidate claims by some human rights organisations, notably the Human Rights Watch, which (as we saw above) had also filed an Amicus Curiae brief urging that Rwanda is not competent to handle the cases. But the arguments of the Human Rights Watch might, following a recent decision by a French tribunal, not carry much water with the Court. 

In March 2008, the Chambery Court of Appeal in France approved an extradition request from Rwanda for a former businessman, Claver Kamana, to be transferred to Rwanda. The court ruled that the suspect would receive an impartial hearing and that "there is no evidence that Rwandan prisoners suffer any kind of persecution or other inhumane acts whatsoever". The Court added that all measures had been taken by the government of Rwanda to improve conditions in respect to detention and incarceration. The Court added: 

“It is not about someone being punished for his ethic origins, or one who risks a summary and partial trial; it is about a criminal who was found guilty for crimes established and punished by law for which he has to answer before a legally established justice system, the ruling read in part. … Once extradited to Rwanda and detained, Kamana Claver will enjoy appropriate conditions in a prison approved by a team experts from the International Criminal Tribunal for Rwanda that they meet international standards."

The French Appeals Court also ruled that the death penalty had been abolished in Rwanda and that Kamana was guaranteed a fair and impartial trial with the assistance of a counsel of his own choice. The appeals Court quoted article VII of the 1948 Genocide convention, which states that: "Genocide and other acts enumerated in article III shall not be considered as political crimes for the purpose of extradition". The 70-year old Kamana was arrested in February 2008 following a red alert notice published by Interpol. A prison meeting international standards has been built in Mpanga, Southern Province where the suspects will be detained if transferred.


In the meantime, the United Nations Organisation signed an agreement for the enforcement of sentences imposed by the ICTR with the government of Rwanda, thus Rwanda becoming the seventh such country to sign similar agreement. The agreement was signed on March 4, 2008 in Kigali by the Minister of Foreign Affairs and Regional Co-operation of Rwanda, Dr Charles Murigande, and Dr Adama Dieng, the UN Assistant-General and Registrar of the ICTR. The ICTR Statute provides that sentences imposed by the Tribunal can be served in Rwanda and any other country. The other countries that have signed the agreement include Mali, Benin, Swaziland, France, Italy, and Sweden
.

At the same time, the government of the United States re-affirmed its commitment to bring to justice all the remaining fugitives wanted by the ICTR by reviving its $ 5 million reward for each of the remaining 13 fugitives under its Rewards for Justice War Crimes Programme. The US Ambassador-at-large for war crimes issues, Clint Williamson, said in Washington that most of these fugitives live in the DRC and hence the attention will be focused there to effect the arrests. He added that their presence in the region constitutes a threat to stability and reconciliation, adding: “The Rewards for Justice Programme is a valuable tool that has complemented our efforts to end war in the Great Lakes Region. Through it we received information that led to the arrest of three fugitives.”
 
However, although the ICTR has some shortcomings like those listed above, it has been a relief to all peace loving people around the world and most especially the survivors of Rwanda’s genocide to see some of the key people who visited so much brutality and mayhem on the survivors and their lost loved ones, suspected killers such as Theoneste Bagosora, Jean-Paul Akayesu, Pauline Nyiramasuhuko and Jean Kambanda and Omar Serushago the latter two of whom pleaded guilty before judges in open court and others are behind bars. Furthermore, the existence of this court is very important for the Rwandese people because it has undercut the prospect for genocide denial.

This tribunal has to also to some extent contributed towards the advancement of peace and security in Rwanda, in particular, and the Great Lakes Region, in general, because these key genocide master minders would have openly destabilised Rwanda even further and indeed the region, had they not been under detention and/or been forced into hiding. Their indictment and detention has sent a clear message to would-be human rights violators that their actions will not go unpunished. This has as a result deterred them from committing more atrocities.


At the ICTR Legacy Symposium, one of the issues presented by the Tribunal was the problem of the disposal of the archives after the completion of its work. The Tribunal pointed out that there was an Archives Advisory Committee, which will decide where the archives are to be located or transferred.  But before a decision is made, there three main considerations to be taken into account. The first was the fact that access had to be assured to all countries. Secondly, the technical capacity to preserve the records had to be assured by whichever party was given the right to keep the archives. Thirdly, following the Nuremberg and Tokyo experiences, it was considered that it will better to preserve the archives in one place rather than scattering them. In the case of the Nuremberg archives, the US decided as the prosecuting power to keep the records, but the technical capacity in preserving some records was not very good with the consequence that tapes and videos are not visible and audible. The US decided to transfer some of the videos to the International Court of Justice. As regards, the Tokyo archives, China took the bulk and some were scattered in parts of Europe. 


During the discussions, many institutions laid claim to the archives. The government of Rwanda is of course the main claimant. But there was a response that these archives are international and do not belong to any single country. The Rwandan Genocide survivor’s umbrella organisation IBUKA filed a claim for copies of ICTR archives as part of the history of the survivors being the most affected party by the genocide. Whichever way the decision is made, there is no doubt that the archives issue has many dimensions. Firstly, the archive is not a monolithic entity. The archives include: case files of judgements, evidence and administrative records; the court and public libraries; equipment, which might contain some of the archives such as computers, cameras, videos, tapes and films; office equipments and records; etc. Secondly, if these different dimensions are taken into account, it will become easier to decide on the location of the legacy of the ICTR. Indeed, it appeared that some of the jurisprudential legacy had already become part of the heritage of some countries, which had adopted some decisions as part of their own jurisprudence such as the decision in the Akeyesu case. 


Despite its earlier predictions that it was able to complete its mandate by the end of 2008, the Tribunal in its half-yearly report submitted to the UN Secretary General at the beginning of May 2008, admitted that it was confronted with two major challenges in its work: the exodus of its more qualified personnel and a growing delay in the transfer of certain cases to national jurisdictions. The Tribunal asked the Security Council to extend its mandate by another one year to allow for the ‘smooth’ conclusion of the pending cases. The report appealed to the Member States of the UN for support and reminded them that the capacity of the Tribunal to maintain its current level of effectiveness, to even improve it, will depend on a large part on the maintenance of its eminently experienced and highly qualified judges and personnel. 

The report added that the Tribunal was having difficulties in implementing its project to transfer certain cases to national courts. It notes that to date, only two cases had so far been transferred to be tried in France since the accused were already there and are expected to be tried there before an Assize Court. It cautions that other requests may not be successful: "It is necessary to consider the possibility that these transfer requests will be rejected and that consequently, it will be necessary to take into account the schedule of the Tribunal four new trials." The report adds that the prosecutor considered a certain number of African countries for the possibility of transferring some cases to national courts. However, except for Rwanda, it notes, no African country, up to now, had agreed to receive cases from the Tribunal. The prosecutor had filed four transfer requests of defendants to Rwandan courts and the decisions are yet to be rendered. 

Regarding 13 key accused who are still at large; the ICTR considered that four of them must be tried before the Tribunal in case of their arrest. The Prosecutor, Hassan Bubacar Jallow, for the first time confirmed that some officers of the Rwanda Patriotic Front (RPF) had committed atrocities following the 1994 genocide. The report states: “It has been established that on June 5, 1994, RPF soldiers killed 13 clergymen and two other civilians at Gitarama.” Following this revelation, the Rwanda government arrested four serving officers of the RPF (now renamed) Rwanda Defence Forces (RDF) for crimes committed in that period. An announcement in The New Times revealed that the arrests were made after joint investigations by the Rwanda authorities and the office of the prosecutor of the Tribunal. 

A statement from the RDF spokesperson, Maj. Jill Rutaremara, issued on 11th June 2008, announced that the Military Prosecutor of the RDF had ordered the arrest of four ‘suspects’ and gave the names of Brig Gen Wilson Gumisiriza, Maj. Wilson Ukwishaka, Capt. John Butera and Capt. (Rtd) Dieudonné Rukeba as the culprits. The statement also announced that the four arrested officers would appear in court soon. According to The New Times, the official statement also tried to mitigate the circumstances under which the crimes were committed by pointing out that the officers had committed the crimes “out of anger and desperation.” It added that because these officers had come back only to find members of their families killed in the genocide, they had “vented their anger on the clergymen.”  They statement added that the officers were nevertheless been arrested for their “command responsibility
.”

 The document also points out that an individual trial takes approximately 10 months and six defendants are still awaiting trial whereas four, who are still at large, are still to be tried before the Tribunal. Thus the Tribunals effectiveness has to be evaluated on the basis of the above record and the fact that by the end of 2007, the process had cost more than a billion US dollars. Its budget for 2008/2009, voted last January in New York, is of US dollars 267 million.
PART FIVE

CHAPTER SIX

TRADITIONAL SYSTEMS OF JUSTICE 

Introduction


It is becoming clear that where the local voices are strong in influencing what directions to take during a conflict, there is an increasing demand that local conceptions of justice be taken into account, especially where the crimes that were committed were done in the context of local ethnic, cultural or religious differences. We have clear evidence of this in conflicts that were resolved amicably even before the establishment of the international ad hoc tribunals and the ICC in such countries as Mozambique and South Africa, where alternative systems of justice and alternative reconciliation processes were used successfully to bring about peace, reconciliation and ‘transition’ to democracy and even trials in South Africa. The Rome Statute overlooked these positive experiences and instead put in place a rigid adversarial legal regime aimed at combating ‘impunity’ even when most of the states that signed the Rome Statute approved the South African proposal to include these elements of their experience in the Statute. 

Indeed, it is well known that in the case of Mozambique the UN Security Council cooperated in putting in place a reconciliation process that ultimately brought the war in Mozambique to a successful end without trials. This is not to argue against the establishment of international systems of justice that can complement existing state systems. It is merely to point out the existence of positive grassrooted systems of restorative justice that can also be complementary to the work of the ICC and other international legal interventions. In this section we are presenting some experiences from the countries we investigated in order to show that traditional understandings of justice are widely perceived and practiced in these countries in complementing the ‘official’ systems of justice based on western adversarial approaches of justice.


We shall first examine the experience in those countries where there have been no conflicts to see to what extent customary law or traditional systems of justice have been used to supplement state judicial systems. Efforts of highlighting these systems and what they can offer in improving international humanitarian law is often undermined by the retort from the mainstream systems that traditional systems justice are too localised or ‘primordial’ to be of any use to the international legal systems. We feel this view is mistaken because it focuses too much on the developments of law over the period of the European and Western ascendancy and its adoption in the colonial countries. To be able to appreciate the roots of the existing international law, one has to look far beyond to Greece from which Europe derived its philosophical groundings that informs modern systems and discourses.


To be sure, current international systems are bound together with the earlier systems developed in Africa from which the Greeks drew their inspirations. It was none other than Aristotle who in his book: The Metaphysics, acknowledged the supremacy of the Egyptian system without which philosophy could never have been developed. He pointed out that this was possible only when a certain class of leisured people had devoted themselves to the creation of wisdom from which such philosophy was possible. He added: 

“This is why it was in Egypt that the mathematical sciences were first developed for there leisure was available to the priestly caste. And so, as we said above, the man of experience is thought to be wiser than the man who has just any perception of a subject, the craftsman wiser than the man of experience, the designer wiser than the artisan and the theoretical sciences wiser than the productive ones” [5-6]


These recognitions of the prior African-Egyptian development of wisdom upon which Greek and later European philosophy were based has been made by a number of western and African scholars. The first English scholar to have discovered the importance of early African ideas was Gerald Massey, the English Egyptologist, who referred to ancient Egypt as “the light of the world” in his twelve books which he sub-titled – “a work of reclamation and restitution”.  Throughout his work, Massey goes to great length to demonstrate how the ancient Egyptians were the first humans to create a basis for knowledge generation and storage through their sign language. He goes on to demonstrate that the sign language was a product of the knowledge emanating from myths or mythos that originated from “inner Africa.” He added:

“It is by means of sign-language that the Egyptian wisdom keeps the records of the pre-historic past. The Egyptian hieroglyphics show us the connection betwixt words and things, also betwixt sounds and words, in a very primitive range of human thought.  There is no such a record known in all the world” [Massey, 1907: 6]
.


The African scholar who has made the greatest contribution to recover and recognise the early contribution of Africans to the civilisation of the world is Professor Cheikh Anta Diop who in his scholarly work: The origin of African Civilisation: Myth and Reality [1974]
 was able to establish a link of the ancient Nubian, Ethiopian and Egyptian civilisations to the civilisations of the other African countries and their current cultural practices. He went further in his later book: Civilisation or Barbarism: An Authentic Anthropology 
 published in 1980 to establish this linkage to the later Greek philosophers whom he accused of having plagiarised ancient Egyptian philosophic works without acknowledgement. 


A recent European scholar to rejoin the debate about the role of ancient African contribution to knowledge production is Prof. Martin Bernal who in his book: Black Athena [1988]
 has provoked a bitter debate with the ‘Classicist’ Egyptologists. In his book, Martin Bernal, was able to demonstrate how a rejuvenated and ascendant Europe tried to undermine the originality of African knowledge due to the wave of racism that swept Europe in the 19th century with the background of the slave trade and the need to colonise the African continent. He argued that it was in this period that the self-confident Europe decided to “down-grade” the place of Egypt in classical civilisation and to “upgrade” that of Asia after it had established total control over the entire known world. Bernal went on further to demonstrate how the “Ancient Model,” which correctly placed Egypt in a prior status was replaced by the racist-based “Aryan Model,” which uplifted the “Aryan race” above the Africans in order to fabricate an unauthentic history of the world. Bernal himself developed what he called a “Revised Ancient Model” which added the Phoenician contribution to that of Egypt as constituting what he called the “Afro Asiatic roots of Classical Civilisation.” 


The concept of ma’at-an ancient Egyptian concept constitutes the basis of understanding African concepts of justice. Indeed, Jan Assmann in his 2002 book entitled: The Mind of Egypt
 describes Maat as an Egyptian ‘generic term’ which expresses “the totality of all social norms.” He defines the term to mean “connective justice,” which according to him holds for the entire Egyptian civilisation and not only the Middle Kingdom. He adds that it was in the Middle Kingdom in which the concept was first “explicitly formulated in a way that was to become binding for all later epochs” [Assmann, 2002:127].  It is an original concept whose full meaning was only “developed discursively” in the literature of the Middle Kingdom. A royal inscription of the Thirtieth Dynasty described Ma’at as: “The reward of one who does something lies in something being done for him. This is considered by God as Maat.”


Assmann then concludes that Ma’at: “is the principle that forms individuals in communities and that gives their actions meaning and direction by ensuring that good is rewarded and evil is punished” [p.128]. Indeed, Assmann draws our attention to the fact that Hans Kelsen in his studies of state law described the notion of an all-embracing idea of “tit for tat” as a precursor of the concept of causality in which requital was seen as causality and causality as requital. He adds that by linking up deeds with consequences, connective justice ‘knits the course of events’ [p.132].  But Assmann goes further to describe the other side of Ma’at:
“By establishing a connection between doing-something-for-another and the human capacity for recollection, these texts further emphasize the temporal dimension of the connectivity brought about by ma’at.  The wisdom texts contrast the mindful, just individual with the ‘covetous one,’ who thinks only of himself and needs no memory.  … Memory and mutual supportive action belong together; one is a condition for the other. Memory creates the space in which social action can unfold, while forgetting is synonymous with inability to act, or in the Egyptian language, with ‘sloth/inertia. Without the past there is no action. … no memory, no conscience, no responsibility, no past. … The imperative ‘do something for him who does/has done something’ refers to the ideal of doing-something-for-another, of active altruism. The reward doe not come automatically, but is a function of social action and thus, in its turn, of social memory” [p.128].


So it is not just the idea of “tit for tat” that Hans Kelsen in his rush to justice tried to draw from the Egyptian concept of ma’at that is the essence of the wisdom; for to do so would be to take the Jewish notion of “eye for eye,” which if practised universally would have condemned us all to being blind, as Mahatma Ghandi once told us. But the ideal active altruism that enables us to draw on our memories to ensure collective action that helps others is critical to human collective existence. Assmann correctly adds that the emphasis on time and memory “gives the Egyptian concept of reciprocity, of doing-something-for-another, a markedly recollective quality. Action is remembering, inaction is forgetting. The inactive loses sight of yesterday and claims it has on today. In this connection, ma’at figures as the proper order of action in the dimension of time, a process kept in motion by the presence of yesterday in today”:

“Ma’at guarantees that what was said yesterday will hold good today, that a person will stand by what he said and did yesterday, that he will respond to what others have said and done. Ma’at is, thus a consistency of action beyond the limits of the day, a form of active remembrance that provides the basis of trust and successful accomplishment. ‘All actions are interjoined,’ says the Instruction for King Merikare”  [Ibid.]


Thus when Karl Marx says “Interest has no memory, for it thinks only of itself” he was reflecting on the notion of connective justice in his own way. Nietzsche enlarged on this connection between memory and human fellowship in his Genealogy of Morals, which is at the same time a genealogy of memory. But the Egyptian concept of responsible action goes deeper into gratitude to the past. Assmann notes that for the Egyptians, therefore, ma’at cannot exist among humankind without the State and its coercive rods. Without the State and its sanctions on unmindfulness, the laws of ma’at would lapse in oblivion. This is the process that gets imprinted on the in the hearts of the people as the State’s demand for a hierarchical system of command and obedience became too heavy and abstract. It was a price the people had to pay for the “humanisation of cultural memory” [p.130]. This went through a process that led to the emergence of egalitarian village communities, which became replaced by chiefdoms, kingdoms, and later by huge empires so that the fellow man became the subject [Ibid].

Thus to have a proper and balanced understanding of African systems of justice, one has to take into account this ‘connective’ element of justice, where yesterday is connected to the future and where Ubuntu is the recognition of this interconnectedness: “I am because You are” or “I exist because You exist.” These ideas are rooted in African belief systems upon which people regularly draw their meanings. According to Archbishop Desmond Tutu in his reflection on the African philosophy of Ubuntu (expressed differently in different African languages): “Africans believe a person is person through another person, that my humanity is caught up, bound up and inextricable (linked) in yours. When I dehumanise you I inexorably dehumanise myself. The solitary individual is a contradiction in terms and, therefore, you seek to work for the common good because your humanity comes into its own in the community, in belonging.” We give below a few examples of how this belief and memory is reflected in the different African cultures we investigated. These examples are however not exhaustive of the entire African experience, but are only indicative of their essences in the way they have survived the historical changes since the collapse of the African civilisation in Nubia, Ethiopia, Egypt and elsewhere.

A. TANZANIA LEGAL SYSTEM AND CUSTOMARY LAW


Traditional systems of conflict resolution are recognised in Tanzania law under the rubric of customary laws, which have been recognised as having the force of law since colonial times. The Germans, the first colonial power did not interfere with customary laws as they left local communities   to use their customary laws regulating their daily affairs.   When the British took over Tanganyika from the Germans after the First World War, they brought their law via   the reception clause of 20th July 1920 in the Tanganyika Order in Council, 1920. Article 17(1) of the Order in Council establishes the High Court of Tanganyika, which was vested with unlimited jurisdiction over all persons and matters in the territory of Tanganyika. In accordance with Article 17(2) of the Order in Council the Court could apply the Civil Procedure and Penal Codes of India, other applied Indian Ordinance, Substance of Common Law, Equity and Statutes of General Application. The High Court could also apply Customary Law by virtue of Article 24 of the same Order in Council which provides that: -


“In all cases, civil and criminal to which native are parties, every court shall be guided by native law so far it is applicable and is not repugnant to justice and morality or inconsistent with any Order in Council or regular or rule made under any order in Council”.

After independence, The Judicature and Application of Law
 act tell the laws which apply in Tanzania by reiterating the position in the Order in Council, 1920 (supra). Section 2 of The Judicature and Application of Laws Act provides: -

“Subject to the provision of this Ordinance the jurisdiction of the High Court shall exercise in conformity written laws which are in force in Tanganyika on the date which this Ordinance comes into operation (including the laws applied by this ordinance) or which may hereafter be applied or enacted, and subject thereto and so far as the same shall not extend or apply shall be exercised in conformity with the substance of the common law, doctrine of equity and statutes of general application in force in England on 22nd day of July 1920…

Provided always that the said common law, doctrine of equity and statute of general application shall be in force in Tanganyika only as far as the circumstances of Tanganyika and its inhabitants permit, and subject to such qualifications as local circumstances may render necessary.” 

It can be noted in Customary Law Declaration and the Local Customary Declaration
  that customary law was applicable to members of African communities in the localities where the parties belong to. Courts have in various occasions invoked the use of customary law in cases where it was convenient to resolve disputes through the customs of different tribes. 

Customary law was defined in under section 53A (4) (b) of the Tanganyika Local Government Ordinance
: -

“Native customary law means a rule or a body of rules regulating rights and imposing correlative duties, being a rule or a body of rules which obtains and is fortified by established native usage as hath obtained force of law and is in truth a binding law to such particular places, persons and things that it concerns” 

When it comes to the applicability to individuals, one can become a subject of such laws by birth or by being adopted to the way of life a customary law community to which he was not a member before. Another interesting point of inquiry is how one can prove the existence of a certain customary law in a certain society. The law has provided some principles on how this can be done. Courts in Tanzania do normally sit with assessors who are supposed to be knowledgeable on the different customs of local communities. Section 7(3) of The Magistrate Courts Act
, provides for this: 

“In any proceeding in any other magistrates' court in which any rule of customary or Islamic law is in issue or relevant, the court may, and when directed by an appropriate judicial authority shall, sit with an assessor or assessors; and every such assessor shall be required, before judgment, to give his opinion as to all questions relating to customary or Islamic law in issue in, or relevant to, the proceeding; save that in determining the proceeding the court shall not be bound to conform with the opinion of the assessors.”

Customary laws in the country have even been given the status as any other laws but with limitations. In the case of Maagwi Kimito v Gibeno Warema
 the Court of Appeal of Tanzania gave the status of customary law vis-à-vis statutory law that “customary laws of this country now have the same status in our courts as any other law subject only to the Constitution and any statutory law that may provide to the contrary.”  

What is disturbing however is the different limitations that can be imposed on the applicability of customary law. During colonial times it could only be applied if it was not repugnant to justice and morality or inconsistent with any written law. That provision has been known to as ‘repugnancy clause’.   During colonial times, justice and morality was arrived at using the colonial and not the African standard. In the case of Gwao bin Kilimo v Kisunda bin Ifuti
, where the matter on whose justice counted came into consideration, a British judge, Wilson C.J. (As he then was) concluded that the standard of justice and morality referred to  is the  British standard. After independence The Judicature and Application of Laws Act (supra) pursuant to section 9(2) retained essentials of the preceding Ordinance. Despite the removal of the repugnancy clause from the statute books, the post independence judiciary has continued to refuse to apply certain established customary laws on grounds akin to those found in the repugnancy clause.   

Traditional systems of conflict resolutions are recognized in the new Land Laws of the country.
 Being mindful of the slow and costly nature of land disputes in ordinary courts and using ordinary law, the country decided to a have a system of resolving land disputes which allows communities to elect their leaders in tribunals which are allowed to employ traditional means of dispute settlement, including customary law.  These tribunals are recognized in the officials’ hierarchy of courts in the country.  Another major development in recognition of alternative systems of justice is in civil litigation.  The country has since 1994 introduced Alternative Dispute Resolution (ADR) in civil litigations, where parties are encouraged and assisted to settle their disputes out of court. This practice has substantially reduced the amount of time that is used in litigation saving the litigants and the courts enormous costs and trouble. The need for reform is described thus:

“A full blown judicial trial takes a long period to come to and end. It is attended by substantial expenses, which many a litigant cannot afford.  It is also costly to the judiciary. The decision to the dispute is imposed by a stranger, the judge or the magistrate. In the case of the judge, he appears to the parties and the witnesses to be unusually garbed impassive and distant in more than one sense. The range of relieves the judge or magistrate can give in a particular situation is by law restricted.

Ordinarily the proceedings are held in open court where the atmosphere can be stiff and charge. The language is sometimes unintelligible to the common man. Little wonder that many a litigant become ill at ease bewildered or utterly upset. It is not surprising therefore that a woman in the witness box would forget the name of her husband” (Mapigano et al, 1998)

B. KENYA LEGAL SYSTEM AND CUSTOMARY LAW


As early as 1879, only two years after the declaration of the East Africa Protectorate (as Kenya was then known), the British administration formally recognised certain indigenous agents of dispute settlement by granting jurisdiction to existing “courts” of local chiefs and councils of elders. Although avowedly based on traditional institutions, these courts were an integral part of the unitary judicial system of the colony and were recognised as such. Five years later the administration moved a step further from tradition, strengthening the powers of those chiefs already recognised, and delegating additional judicial authority to the newly instituted official headmen. In 1910, noting the erosion in the influence of indigenous elders as a result of the novel powers conferred on chiefs and headmen, the new governor, applying the doctrine of ‘indirect rule’ sought to reaffirm their position. But little was changed until 1930, when a major revision separated the judicial from the executive powers of the chief or headman and further segregated the African judicial machinery from the structure serving the rest of the population. Revitalised panels of elders; explicitly constituted “in accordance with the native law or custom of the area” now formed the base of a judicial hierarchy in which appeal lay to Native Appeals Tribunals, and then to District and Provincial Commissioners. On the recommendation of the Philips report this structure was reformed in 1951. 

A start, however, begun to be made towards assimilating the judicial system of the Africa Community to the pattern of that principally used by non-Africans. Tribunals were renamed African Courts and ultimately judicial review was transferred from the Provincial Commissioner to a newly created court of review. Later, a single level of lay magistrates replaced both the African Courts of Appeal and review by administrative officers. Finally, seventy years after the introduction of a plural legal system in Kenya, the Magistrate’s Courts Act substantially eliminated the remaining dualism, transforming African Courts into District Magistrate’s Courts, competent to hear cases involving all resident of Kenya, with a single route of appeal to first class or Resident Magistrates, then to the High Court and in the last resort to the Eastern African Court of Appeal. A somewhat similar change was made in Tanganyika (as we have seen above) and Uganda.

Under the new system, cases heard by the indigenous institutions recognised by, or novel tribunals created under, enactments predated 1930 were not recorded by, and hence are lost to scholarship except as they may be studied through the memories of the informants. The 1930 Ordinance recognised these disparate bodies into several hundred native tribunals, each consisting of as many as fifty or more elders. These like their predecessors and successors were instructed to apply “the Native Law and Custom prevailing in the area of the jurisdiction of the tribunal”. The elders were presumed to know this customary law as an integral part of their inherited tradition, a reasonable presumption since they were men of little formal education, few European contacts, and served exclusively within their own tribe.


During the next three decades the administration gradually attempted to restructure these tribunals according to a European model. Their numbers were reduced to a fairly stable figure of just over a hundred in 1966. The membership of each court was transformed from a large group of elders participating irregularly for a nominal pay to a much smaller, more professional body, earning substantial salaries for fixed duties, and hearing individual cases on panels of no more than ten; by 1966 few courts had more than four members. Although the Native Tribunals Ordinance did not make explicit provision for the recording of proceedings, the literate clerks attached to these courts were encouraged to do so as far as they were able; useful records began to appear in the 1950s, and improved dramatically in the next fifteen years.


The Magistrates’ Courts Act of 1967 completed this process, eliminating several more courts to leave a total of ninety, each staffed by one of four magistrates sitting individually
. Because these were men of superior English literacy, often clerks of the former African Courts, their reports of cases developed from a mere listing of the names of parties and the result to a full, if not verbatim, record of the evidence followed by a reasoned judgment. These lay magistrates received intensive instruction in law emphasising the basically English procedure and Kenya substantive legislation they must apply. Training in customary law was limited, even though familiarity with it can no longer be taken for granted. The present younger generations of magistrates have often been isolated from their homes at an early age, attending boarding school, living in urban areas and later at university. Furthermore, some are now being posted outside their tribal jurisdictions altogether. The rules they administer are therefore going to bear a diminishing resemblance to traditional practice
.        


Thus although the effort made towards unifying the laws within a coherent, hierarchical order of all the courts of a country was understandable from the point of  view of ‘nation building,’ such efforts were nevertheless based on a continued hostility to African systems of law and justice, which should have been harmonised and developed to become the legal system of Kenya. At the same time it raises perplexing and important questions concerning the effects on customary law and on traditional modes of conflict resolution when the judicial tasks are removed from their customary locus and assigned to official courts. The reason given by the British courts to any effort to uphold traditional and other forms of mediation and arbitration was that such a measure would have “ousted the jurisdiction of the courts.” It has been suggested that Scottish courts were more accommodative in entertaining the arbitration awards, but that the real reason why the British judges whose judgements were followed obediently in the colonies, were not in favour of arbitrations, was that this would affect their income “at a time when their salaries came mainly from (court) fees.”

C. THE ROLE OF TRADITIONAL JUSTICE SYSTEMS AND RECONCILIATION


Our research revealed a variety of traditional systems of justice, so that even in countries such as Tanzania and Kenya, where there has been relative peace conditions, the rural communities, especially the pastoralist communities, have relied on their own systems of justice in settling disputes and conflicts. In those cases where the interests of the State have not been affected, the state has in most cases ‘closed its eyes’ to these processes, and thereby allowed the communities to settle local disputes by themselves using their own understandings of justice and what appropriate punishment can be imposed with the full participation of the communities. The attitude of the State is perhaps also determined by the fact it has no capacity whatsoever to intervene in these local conflicts and this has resulted in the local communities continuing to utilise their own systems of governance and justice to deal with their situations in the absence of the State institutions. The following examples from Tanzania and Kenya, as well as recent attempts in the DRC to mediate conflicts in the Barza Inter-communautaire will illustrate the point.

(i) Tanzania and Kenya- traditional mediation and conciliation

In rural Tanzania mediation and conciliation, especially among the pastoral communities, the principles that guide dispute settlement is the need to restore and maintain amicable relations between the disputing parties. There are other forms of traditional dispute resolution techniques, apart from mediation and conciliation.  First there is the system of ordeals where the truth is extracted by demonstration of combat. The alleged offender is required to go through some painful ordeal before he is cleared free of the wrongdoing. This system is not full proof, as innocents can easily become victims of the ordeals. Secondly there is the system of administering oaths. Here the alleged offender is told to swear or affirm solemnly in the name of God, ancestors and spirits that what he has said is the truth.  

Before taking oath a person is warned about the dangers of invoking god’s name or calling up the spirits of the ancestors in appellation, while he knows the facts were false. In such a case, his/her swearing or affirmation can result in calamities on the accused and his family.  This is practiced in all communities in Tanzania. Thirdly, there is the drumming of the scandal. This is a form of a drama where disputants shout and shame one another in public on a certain issue that is contested. Sometimes drums are beaten and the public act spectators. The moral of this method is to shame and sideline the wrongdoer and the whole community is a witness to the scandal. The Maasai community in Tanzania and Kenya practise somewhat similar techniques of resolving disputes. 

The Maasai system of political organisation still utilises the age system where there is no central authority like in other African societies. Leaders are selected from the different age sets and these are given opportunity to be leaders of the community at a certain period of their lives. When a set age set retires, it goes to rest with its leaders and the new age set is given powers to lead for a certain period of time. Leaders of an age set are selected, groomed and trained and progressively given their leadership responsibility. This system ensures smooth and democratic transition of leadership from one person to another. This is quite akin to modern day constitutional terms limits for presidents but the difference lies in the fact in the Maasai system there is no way one can tamper with procedures so as to remain in power when the term expires. This recognition of authority and the maintenance of its legitimacy by constant and regular renewal is part and parcel of the system traditional system of justice.

In these kinds of disputes, the age set leaders called “Ilaigwanak’ preside over traditional decision making meetings called ‘ingigwanak’ which are made of up all circumcised male member of the community. This meeting sits to hear and determine conflicts between different parties, hears evidence and passes judgment.  The meeting is organised in such a manner that the conflicting parties are given the opportunity to present their case and bring witnesses in their support. The meeting will then ask questions to the parties and deliberate until the truth is absolutely known. The meeting does not pass final judgment unless the parties have absolutely agreed with the findings of the meeting.  

When the wrong doer is found necessary steps are taken to compensate the party that has suffered loss as a result of the action of another. The matter does not end with compensation. It goes further in putting in place lasting peace by making parties take an oath not to repeat the wrongdoing. More importantly befitting rituals by both parties are undertaken in order to restore peace among the conflicting parties. For the Maasai, the word for peace is ‘osotua,’ which means umbilical cord in its literal sense.  This means that peace is a process of building bonds and establishing connectivity between the parties. The function of the umbilical cord is to connect the baby and the mother in a relationship that does not end with the birth of the child. When making peace then the emphasis is on creating everlasting bonds between the conflicting parties. 

The Maasai have a system of compensating and resolving disputes, especially in situations of serous crimes like murder. When a person kills another intentionally or accidentally the following procedures will take place: the clan of the diseased will convene a meeting to send delegates to demand compensation from the clan of the culprit; the clan of the offender will also call a meeting of its members to ‘fundraise’ in the form of cattle to be paid to the family of the deceased. Forty-nine cows is normally the normal amount paid as compensation. The offender does not pay the compensation alone but the whole clan helps him by contributing cows. The wrongdoing is not personalised and individualised but the whole clan (which is a big section of the community) assumes the role of the wrongdoer since the whole clan fears the consequences that may befall them if the compensation is not paid..

 When the requisite amount of cattle has been collected, they will be taken to the family of the deceased wherein a feast would have been organised for the peace making rituals. The elders will drink the beer and blessings of peace would follow. The elders will then go back to the families of the offender with the family of the deceased to drink the honey beer but also to bless the family of the offender. Where possible and it happens in many incidences, the family of the wrongdoer will marry one of their daughters to the family of the deceased as a sign of lasting peace and cordial relations. When the Maasai assault one another sometimes causing deadly injuries, the elders who are the custodians of peace in the community, will undertake several acts which are deemed necessary for resolving the conflict and restoring peace and order:

· They will interrogate the disputants to find the cause of the problem; 

· Where there is serious injury to one of the parties, the party who caused the problem will be required to slaughter a sheep to get fat to be given to the one who has sustained injuries
;

· Once the fat is extracted the party who caused the injury will be required to give it to the injured party but before that he must drink or sip the fat himself as assign of sharing and reconciliation;

· When the fat has already been taken, the parties will be required to exchange sandal laces as a sign of peace and bondage;

· The elders will then administer an oath and swearing for the parties not to repeat the wrongdoing.

In the case of bloody clashes involving two communities, the following procedures are adopted. The Maasai occasionally enter into bloody wars with their neighbours mostly as a result of cattle rustling. When this is the case the Maasai elders will normally send a message to the respected leaders of the opposite community intimating their desire for the conflict to be stopped and peace restored. The following are briefly the procedures that are undertaken:

· The meeting investigates the matter at hand and deliberate on the ‘hows’ and the need to bring the conflict to an end;

· Compensation may be paid or waived depending on the extent of loss suffered by both parties. If it is only one party that has suffered, the other side will pay compensation in the manner that is to be mutually agreed by both parties;

· When there is consensus on need to resolve the conflict, an oxen of a befitting colour is slaughtered;

· A few elders from each community are selected to lead a ceremony of blessings and words of good will but all also curse anybody who is going to break the conflict resolution and peace that has been restored between the two neighbours;

· A bone of one of the legs of the Oxen that was slaughtered is broken as a curse to anybody who will break the peace and as testimony to the peace that has been restored;

· The meat of the oxen is then eaten by all to celebrate the peace that has been achieved.


The traditional system of justice among the Maasai pastoralists in Kenya is not very different from that of the Maasai of Tanzania for these are the same people who were separated by the arbitrary colonial border. We would only add two techniques here from Kenya for purposes of completeness. The examples here are the use of Barazas in dispute settlement as well as the use of curses to effect a decision taken if there is reluctance to implement a decision. Nearly all community meetings inclusive of the elders’ barazas are held under the Elngiriyoi tree, which is considered to be the most sacred amongst these communities and is used as the symbol of peace making between the Samburu and the Turkana communities. To come to the baraza held under this tree the members of the community have to leave all their weapons as a symbol of peace under the shade of the tree. Women do not come to the tree unless the dispute being discussed involves them. Normally elders of the disputant’s clan first handle dispute settlement between the two communities. If the dispute cannot be resolved, it is then referred to the elders of both clans and a date is fixed for hearing.

In such cases the disputants begin by taking an oath to tell the truth before the elders. The eldest member of the council of elders administers this oath. Once the oath has been taken, each disputant is allowed time to state his or her case. The elders question the each disputant and then they consult separately before making the ruling. Once the ruling is pronounced the eldest among the elders then give a normal blessing-beseeching god to bless the community and all that had transpired under the tree. The clan members are then dismissed to return to their homes. This is also to ensure enforceability of the decision.  

The most significant tool used by the elders that has worked is the curse. Between 1994 and 2000 there was an increase in general lawlessness and insecurity as a result of proliferation of small arms and an increase in cattle rustlings. All these conditions forced many families to abandon their habitats in search of safer grounds.  In this period, cattle raids also took on a commercial dimension and were no longer sanctioned by the elders but business barons who had emerged. Since the consequences of the raids were enormous it became necessary to put in place measures to control them. The curse was used as a tool for managing the cattle raids. Both the Turkana and Samburu perform this ritual as well. It is done under extreme cases.


The Samburu performs this ritual in the evenings at sunset. After the accused is identified he is led away to a selected area. The elders chosen by the community then cut branches from the sacred trees. Each elder carries his branch and they lead the accused to a secluded area normally far from the inhabited areas. The elders then chant the words of the curse and throw the branches at the accused and then scamper away. It would be a bad omen if the sun sets while any of the elders is still within that vicinity because it is believed then the curse may also affect such an elder. Likewise the Turkana perform the curse but unlike the Samburu it is done before dawn. 

The ritual takes nine days. During that period the elders chosen to participate do not bath for eight days and they stay away from their spouses. On the ninth day a black he-goat is selected. A baobab tree located in an isolated area is identified. The goat is slaughtered and its blood is sprinkled on the tree base then the elders begin to chant the curse about the fate of the accused. Chanting continues as the tree is simultaneously cut. Before the tree falls the elders have to run to avoid being caught by the curse. It is these two curse systems that have kept the youth in check since 2001 for fear of the process. This fear is about the future the young men and their generations being ruined by the curse. Secondly, the fear is that those cursed would be cut off from the rest of the community. In this region there are abundant stories of such consequences being told throughout about the cursed individuals.


In some cases, the State and other stakeholders have tried to create a conflict resolution mechanism that utilises both traditional and modern elements side by side. This is one such example of collaboration between tradition and modernity. In the above given example, a tree planting activity, locally termed as the ‘safari ya amani’ or ‘Peace Walk’ was initiated in 2001 by Bishop Virgilio Pante immediately after his being ordained Bishop of the Catholic Diocese of Maralal. The community at large was feeling the impact of the intensive cattle raids. The conflict management process initially involved planting a cross in every parish (12 in total) as a symbol of peace between the conflicting communities. This was not successful, as it did not identify with the culture and traditions of the local people. A new approach was therefore sought which saw the use of the sacred trees found in both communities with which the communities could identify. 

Trees are a living symbol of conflict management traditionally. Considering the arid nature of the region and the high temperatures, trees play a significant role amongst these communities. Most community gatherings are held under trees. The most crucial are the elders meetings. Very often ethnic groups that are contiguous use similar symbols for resolving conflicts. The Turkana’s and Samburu both share sacred trees. Usually, elders call community meetings under a sacred tree when important matters are to be discussed and resolved. The rituals carried out under these trees build on peace symbols related to the community’s experiences and memories handed over from the past generations. The rituals usually try to draw on these memories. Under current practice, the young tree plant is passed through all parts of the community before being finally planted at the point of origin. The Turkana planted Ewoi in Samburu land and while the latter planted Elgiriyoi in Turkana land. By doing so the two communities created sacred areas where attacks or carrying of weapons were not allowed.

The above examples show that it is possible for different systems of justice to operate   side by side. In this case it has been demonstrated that traditional practices of justice and reconciliation can be operate with modern state systems of law. As we have also seen, the Church and the State can collaborate with the traditional communities and rely on traditional systems such as the use of rituals or curses to enforce certain judicial and administrative decisions. By encouraging the planting of trees, the Church did not necessarily approve the use of traditional rituals or curses, but it collaborated with the communities, and used some of its ideas, in order to reinforce traditional systems to adjust some of their traditional practices to handle the current problems in society. This demonstrates that local communities can work together with international institutions in the implementation of their mandates and relate their systems of justice to the local symbolism and memories.

(ii) The gacaca traditional courts in Rwanda

We have already alluded to the work of the ICTR and how this process proved to be slow and expensive in dealing with the thousands of people who were involved in the killings during the genocide.  In order to deal with this problem, the new government of Rwanda in 1999 realised that the task facing them was too great to be tackled by the ICTR alone. It also realised that the formal domestic judicial institutions of High Court judges and Magistrates courts were inadequate to handle the thousands of prisoners who were being held pending trials. It estimated that if the trials were to be handled by these two institutions alone, it would take up to 150 years to handle the 100,000 genocide suspects. The government therefore decided “some measured use of the restorative justice system approach might indeed better serve the country’s needs.”
  Consequently, in 2001 it passed a law setting up the Gacaca Court System consisting of a hierarchically organised network of about 11,000 village courts that were to be involved in the trial of criminal cases of a lower order. This was therefore not wholly a traditional system but a mixed system where elements of traditional justice were combined with modern elements of judicial organisation to create a ‘post-traditional’ system.

The Gacaca system is based on the Rwandan traditional system of conflict management and control, which traditionally involved the local community sitting ‘on the grass’ from which the world gacaca is drawn. It is a cultural way of resolving conflict among the Banyarwanda people that was widely practiced by all Rwandans across the country. It was a means of resolving conflicts between neighbours, family members, and clans. Over time it grew into a culturally powerful institution until it was, along with other traditional institutions, abolished by the colonisers who replaced it with their own court systems. Like all imperial systems, they regarded traditional practices as pagan, anti God, anti development and contrary to modern way of life. 

Traditionally, a judge of a Gacaca court was chosen by the clan, and vetted by the community elders on the basis of being impeccably cultured, disciplined and experienced in matters of society with an excellent track record in his life. Thus Gacaca Court judges were known by their titles of ‘Inyangamugayo’ meaning someone of impeccable character known for his good sense and objectivity in judgement. According to a cross section of Rwandese elders, the traditional Gacaca court jury system had a representation of both sexes and ages even though not equal in numbers. The youth were carefully selected so as to ensure a smooth handover of the traditional knowledge to the next generation of the community. The elderly men were normally in majority. Judgement passed by the Inyangamugayo were highly regarded as objective and therefore respected by the community as a whole. Such a judgement also served as a future reference point for similar cases. Thus, according to the tradition, justice was seen as a matter of cultural importance and hence it held the community together. For this reason, Gacaca traditional justice system was a key to reconciliation in the event of conflict in the community and it was therefore a civic duty for everyone to participate in implementing the decisions of the  ‘Inyangamugayo’. 

The Post-Genocide /Modern Gacaca Courts System

The Post-Genocide Gacaca Court system, as pointed out above, was established in 2002 to assist speed up Genocide cases and complement the then weak ordinary courts that had been devastated by Genocide wars during 1994. After initial trials, it was established and now operates under organic law no 16/2004 dated June 19th 2006, which defined its function and powers. It was empowered to prosecute and try the perpetrators of the category 2 and 3 of crimes of genocide and other crimes against humanity committed in Rwanda between October 1, 1990 and December 31, 1994. They were excluded from involvement with category 1 cases, which involved the planners and executors of the genocide. Under the organic law, genocide suspects are divided into 3 categories. Those in category 1 include the instigators, planners and organizers of the genocide; people who were in positions of authority, notorious murderers and rapists- will continue to be brought before conventional courts. Categories 2 and 3, cover murder, conspiracy, assault and looting, will be tried under Gacaca courts. 

The crime of genocide is provided for under the international convention of 09/12/1948 concerning the prevention and punishing of the crime of genocide. Rwanda ratified this convention on 12/08/1975 under law no 8/75 and is therefore a party to it.


The objective of the system was to get the perpetrators to disclose the truth about the genocide events; speed up Genocide trials; eradicate the culture of impunity, reconcile and strengthen unity among the Rwandan people; and to enable the Rwandan society to solve its own problems. Hence the Gacaca process is advocated as a cornerstone for reconciliation of all Rwandese. It offers a means by which the people of Rwanda can collectively acknowledge and condemn those who were involved in the genocide- a crime that was committed in full view of the overwhelming majority of them. For genocide perpetrators there is the opportunity to confess and ask for forgiveness for their crimes. Gacaca aims at the conviction of active supporters of the slaughter but it also opens a path towards atonement, through truth telling, for those who were either unable or unwilling to try to prevent the killings. It is a tool for national reconciliation and means for the dispensation of justice through popular participation.

There are more than 10,000 Gacaca courts countrywide and over 260,000 men and women who have been appointed to sit as Gacaca judges in their local courts on a voluntary basis. The community must also take part in the hearings to ensure full participation in the process. The courts are brought to the people, judges are known to and elected by the community and the accused is brought home to defend himself/herself before the community who in most cases includes the survivors. The courts are organised in Cells, Sectors, and the Gacaca Courts of Appeal.

In Gacaca sentences range from imprisonment- the maximum term being life imprisonment for category 2 suspects if they do not confess and for minor offences the lowest sentence of community service is normally imposed. In line with international fair trial standards, Gacaca also promises to establish individual criminal responsibility without undue delay. Its streamlined rules of procedure increase its capacity to carry out expedient trials and determine issues that far exceed that of the ICTR and domestic courts.

However, the challenging aspect and the greatest strength of Gacaca is that its success depends mostly upon popular participation. Inherent in the Gacaca system is the requirement that people, at every level of society and in each community, make sacrifices and show courage. People will continuously need much more education, encouragement and support if they are to be capable of fulfilling the aspirations of Gacaca on a national scale. Gacaca Courts are monitored, supervised and coordinated by the National Service of Gacaca Courts headquartered in Kigali, the capital of Rwanda. 

The current Gacaca Courts Structure

Currently every Gacaca court sitting at Cell and even at Sector level is made up of 7 as Inyangamugayo plus 2 deputies. The organic law establishing the Gacaca Courts was amended (revised) under organic law no 28/2006 of 27/06/2006 and published in the Official Gazette of the Republic of Rwanda (extraordinary version) of 12/07/2006. It was further amended (revised) under organic law no 10/2007 of 01/03/2007 published in the Official Gazette of the Republic of Rwanda no 5 of 01/03/2007. These amendments led to some changes in which cases initially placed under category 1 were transferred under category 2 and those under category 2 placed under category 3 and category 4 offences moved and placed under category 3. This was done to reduce the huge number of cases under category 1 and as a result speed up trials/justice for genocide-related crimes. This did not of course interfere with the operations of the ICTR, which had its own definitions of who to try under the Tribunal. 

The Gacaca Court of the Cell is made up of a General Assembly, a seat for the Gacaca Court and a Coordination Committee. The Gacaca Court of the Sector, as well as the Gacaca Court of Appeal is made up of a Sector General Assembly, a seat for the Gacaca Court and a Coordination Committee. The competent authority, which has the powers to appoint the Seat members or the competent one to appoint the members of the Coordination Committee, is also competent for their replacement if and when it’s deemed necessary. The judges at cell and sector levels are chosen, in principle, by their neighbours for their “integrity, honesty and good conduct.”

Gacaca Courts have the same judicial powers as any other ordinary court of hearing cases based on testimonies from both the accusers as well as the accused and on any other evidence available. In the first place, Gacaca Courts of the Cell try to establish the facts of what happened in that Cell during the genocide; then they also try to sort the different cases into the right categories in which they are to be tried. Originally, hearings for category 4 suspects were held at Cell level, while hearings for category 3 and category 2 suspects were sent to the Gacaca Courts working at the Sector and District levels. The accused that, by the virtue of acts committed, rank in the Category 1 cases are tried before ordinary courts, which apply the common law and procedure subject to exceptions, laid down by the organic law.

The relationship between Gacaca Courts and other institutions

Public Prosecution

The Public Prosecution receives complaints/cases and investigates them. But it investigates only those cases not yet tried or those that the Gacaca Court has not began to examine to avoid unnecessary workload. After investigations, Public Prosecution avails/presents these files to the cellule Gacaca courts. The Prosecutor General of the Republic of Rwanda publishes, at least twice a year, a list of persons classified in the category 1, forwarded by the Gacaca Courts of the Cell, to be tried in appropriate courts. 

Local administration

Leaders from all administrative levels where Gacaca courts are operating are required to avail these courts with premises to work from as well as sensitising the population about the need for regular attendance and the importance of truth-telling. In addition, they are expected to follow closely the operations of the courts and to avail them with anything else they may need in collaboration with the national judicial systems of Gacaca courts.

Sentencing

Once the hearing is closed and judgement reached, the decision is pronounced publicly in the meeting or at the next hearing, before starting that meeting or hearing. The Gacaca justice system relies on a system of plea agreements. This entitles the accused to a reduction in the penalty that would otherwise be imposed for the crime. The idea is to encourage perpetrators to give an accurate and complete confession, a plea of guilty to the crimes committed, and an apology to the victims. A greater reduction in the length of sentence is made available to perpetrators who confess and plead guilty prior to prosecution than to perpetrators who come forward only after prosecution has begun. 

The sentence reductions offered by the guilty plea procedure are drastic and indeed the effect of this system is that the majority of accused who confess are released immediately and do not serve a further day in prison. The accused for category 2 and 3 offences who plead guilty and are convicted can serve half of the sentence outside prison by being committed to community work. So, for accused persons who have already served a substantial period in detention and who are guilty, a plea bargain is an attractive option. But there is a danger that the plea system in such a case may motivate the accused to plead guilty in order to be released, especially where they have already served a long prison stay. 

The Gacaca law prohibits any form of legal representation, for both victims and perpetrators, as it would be impossible to provide all victims and perpetrators of the genocide with legal representation. Gacaca jurisdictions uses traditional methods of resolving conflicts and does not encourage the use of formal court systems using western methods. Since well over 800 000 Rwandans have been implicated as having taken part in the genocidal massacres, it would be impossible to use the formal methods to deal with all these cases. The strict application of minimum fair trial standards would paralyse the criminal justice process in Rwanda, and further delay accused persons of an expedient determination of their case.

(iii) Uganda traditional systems of justice


The case study from Uganda has revealed a wealth of traditional concepts of justice and the different mechanisms that exist to cover each of them. These understandings of justice have emerged from the memories of the people of the region and the need for them to act to put a stop to the injustices and to the conflict that is behind the injustices. It is therefore the current conflict in northern Uganda that has attracted a revival in the belief that only through traditional systems of justice cans peace, reconciliation and justice in the country be brought about. 

In order to comprehend the workings of the Acholi traditions in relation to conflict management, it is important to highlight the indigenous system of governance under which this tradition operates. Dating back to pre-colonial times, and before the people of Acholi were forcefully disbanded from their homesteads practically all conflicts in Acholiland were settled amicably through maintenance of a well-developed mechanism for prompt resolution of conflicts as soon as they arose.  Prior to the formation of the post-colonial State of Uganda which replaced the British system of colonial administration, the Acholi people maintained a traditional government system rooted firmly in their religious beliefs, norms and customs, which demanded peace and stability in Acholiland, at all times, based on their philosophy of life.  The real anointed Chiefs of the Acholi people known as “Rwodi Moo” are the ones who maintained this structure. 

In this society, traditional religion was the fountain of principles of governance.  “The Rwodi” or Chiefs, who headed the Acholi traditional government, were believed to have been chosen by the supernatural powers, enthroned and specifically anointed with fat preserved from the carcass of lions in solemn religious ceremonies. The anointed Chiefs were, after such ceremonies, initiated into esoteric relationship with the world of invisible Deities and Spirits of Ancestors. They were thus held in high esteem, adored and respected by their people. Notably, these traditional Chiefs had no executive powers to rule the people single-handed, so dictatorship was not possible. They worked or governed strictly through the intercession of ‘Masters of Ceremony’ or some kind of ‘aide de camp’ known as “Luted-Jok”; and under guidance from the most powerful Council of Clan Elders called “Ludito Kaka.” 

 The members that constituted this Council were democratically chosen by a particular clan to sit at the Grand Council known as “Gure Madit”. As guardians of the society, the elders sitting together in the Grand Council identified problems and urgent needs of their people and, together, thought out and charted appropriate solutions to the problems and urgent needs of the society. Their preoccupation was to eliminate the vast and complex social causes of unhappiness in Acholi. The Grand Council also doubled as a ‘Supreme Court’, to try cases of mass killings and land disputes between different clans, thus essentially handling all cases of both criminal and civil nature. They made laws and took decisions in the form of religious injunctions for observance and implementation by members of the Acholi Society for their own good.
 

Given the religious based system of governance, no godless citizen could become a political leader, and all public figures were religiously devout.  This set-up ensured that no person could commit a crime and go unpunished, although there were no formal law enforcement institutions such as the Police and Prisons services.  As the governing body, the Councils of Elders at all levels dealt firmly with recalcitrant individuals and groups and ensured that everyone strictly conformed to Acholi worldview. 

Unfortunately, the British colonial administration stripped the Chiefs and Elders of their political power, replacing them with colonial administrators. Cultural leaders were not sufficiently recognised again until a 1995 Constitutional reform. Even then the re-emergence of the Institution of Ker Kwaro Acholi was largely on the blueprint of inherited colonial administrative structure without the necessary anchor to the deep traditional belief systems, culture and norms hitherto practiced. Thus the status and popular authority of the cultural institution were severely weakened from what was once considered as ‘providers’ and guardians to their people. Nonetheless, they are still essential in the revival and performances of various rituals in Acholi that can help to steer the community back to normalcy. The following are some of the traditional practices connected with settling of conflicts:

The Rite of Stepping on the egg (“Nyono tong gwenno”):

This ritual is rooted in the firm belief of preserving the sacredness and social stability of the people in their homesteads. Under the ritual, the Acholi people perform cleansing ceremonies to maintain this ideal. The most common and well-known ritual is nyono tong gwenno (stepping on the egg), which essentially is intended to welcome home family members who have been away from the homestead for an extended period of time.  This relates to the belief that outside the home, people could contract spirits that – if not cleansed – adulterate and/or bring misfortune to the whole community. Under the current circumstances, it is being applied to the returnee children who were abducted and turned into killers or into sex slaves by the LRA. The ceremony helps restore confidence in the traditional approaches to justice, and is a precursor to the eventual mato oput where applicable. 

The practice, however, purposefully goes beyond mere cleansing ceremony, and transcends to cover even those who may have left the clan after a quarrel or unresolved disagreement with people in the community, and on some occasions swore not to return. Nyono tong gwenno is thus performed as a gesture to welcome them back home and is a commitment on the part of both the community and the returnee to begin living together in harmony again. The ‘stepping on the egg’ is ideally performed at the family or clan level, but has on occasion been adjusted to apply to larger groups of people – where many returnees collectively step on the eggs in one ceremony. This has been roundly condemned by most knowledgeable elders who argue that the ritual can only be significantly and meaningfully applied on individual basis at respective family/clan level.

The Rite of Reconciliation Called “Mato Oput” 

The Acholi society believed firmly that human beings are a sacred being whose blood ought not to be spilled on the soil without a just cause.  Killing of human beings is strictly forbidden by their religion. The community was entreated to this strict observance by worshipping the same supreme deity, “Nyarubanga”, through one and the same intermediary deity known as “Jok-Ker”, which meant “the Ruling Deity”. Within such a community, if one person happened to kill another person(s) from the same or a different clan, the killing would provoke the anger of deities and ancestral spirits of the victim(s).  It is believed the annoyed deities and spirits of ancestors would permit or even invite evil spirits to invade homesteads and harm the inhabitants.  Moreover, such killings automatically created a supernatural barrier between the clan of the killer and the clan of the killed person(s). As soon as the killing happened, the members of the two clans immediately stopped eating and drinking from the same bowl or vessel, or engage in social interaction of any kind. This supernatural barrier remained in force until the killing was atoned for and a religious rite of reconciliation performed, to clean out the taint. 

In the meantime, the killer was subjected to social ostracism and treated as an outcast or unclean person.  The taint of killing that made the killer an evil-man was called “Ujabu”. A killer was, therefore, prohibited from entering any homestead other than his own for fear that he was a companion of the evil spirits, which constituted the “Ujabu” that would pollute the soil of the homestead with the undesirable evil spirit. The “Ujabu’ could be created or invoked by both deliberate and accidental killings due to their strict religious belief about the sacredness of human blood which must not be spilled.  
In all cases of deliberate and/or accidental killing, the clan of the killer was required to pay compensation to the clan of the killed person. The Council of Elders appointed a leading man from a different clan to mediate between the antagonistic clans. The chosen mediator, who was expected to be completely impartial, coordinated the arrangement for payment of the compensation.  It was strictly unacceptable to pay for the killing by killing the killer,
 since it was believed that this would only increase the loss of manpower to the society, without benefiting either side. The payment of the compensation option was considered better since the compensation to the bereaved family could be used to marry which, in turn, would produce children to replace the dead person/s.

After the payment of the compensation, the elders arranged for the customary rite of reconciliation to take place in order to bring the estranged clans together to resume normal working relationship. The reconciliation ceremony took place in a bush, in an uncultivated field between the villages or communal settlements of the two clans, away from any footpath or any place commonly frequented by women and children. To perform the reconciliation ceremony, the killer provided a ram and a bull (dyang me dog bur), while the next of kin of the killed person provided a goat. Unused new calabashes were required and large quantity of beer was brewed for the occasion. On the appointed day, the traditional Masters of Ceremony, conciliators and elders from both clans assembled at the chosen site stood facing westwards in solemn silence and performed the ritual with the following incantations: 

The Master of Ceremony: 

You our Ancestors and the children of the Supreme Deity! I now plead with you and ask you to realise that SIN is part of man's life. It was started by those who ever lived before us. This man whose fault brought us here today has merely repeated the perennial SIN which man has hitherto failed to discard since time immemorial. He killed his own brother. But since then he has repented of his evil deed. He has paid compensation, which may be used to marry a woman who will produce children who, in turn, will keep the name of his killed brother for our posterity. We now beseech you our ancestors to let the two families resume brotherly relationship....."

All the assembled elders join in and chant together:

"Let a man who will be given the blood money to marry a wife be sharp and pick on a vivacious woman... a virgin woman who will produce many and healthy children. To grow up well and take over the empty home..."

Another Master of Ceremony from the clan of the killed person responds to the solemn invocation in the following terms:

"We are not the first clan to suffer premature death of this kind. The killer has repented his misdeed. He paid for it. We now supplicate you our ancestors to bless the blood money given to the family to marry a wife to produce a replacement for our killed brother…. "

All the assembled elders join the invocation and chant together:

"Let us accept the blood money and wash our hearts clean, and begin to live and work together as we have been doing in the past...Our enemies who have heard of this reconciliation and are not happy that it will now bring peace and prosperity to our two clans... Let their ill-will be carried away by the Sun to the west, and sink with it down, deep and deep down..."

The pounded extracts from the roots of the Oput Tree
 is mixed with some alcoholic drink in the new calabash by the Masters of Ceremony. The killer and the next of kin of the killed person are then required to kneel down and begin to drink from the same new calabash simultaneously while women from both clans make shrills and shout war-cries of the two clans.
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(Drinking the bitter root of the Oput Tree)

Members of the two families join in to drink from the same calabash for the first time. Meanwhile the Masters of Ceremony cuts off the head of the ram brought by the killer and the head of the goat from the next of kin of the dead man. The ram’s head is ceremoniously handed over to the next of kin of the dead man and the goat’s head given to the killer. The Bull is ritually speared to death, skinned and the whole meat cooked and eaten together. Other cooked food items from both sides are served out at random to the elders who are allowed to mingle freely. Henceforth members of the two clans resume normal social inter​course. In this way, the Acholi people amend damages caused by spilling of the sacred blood of human beings.

Other Rituals:

(a)
Moyo Kum (the ritual of cleansing the body), is a more complex ceremony, which is performed for persons returning from captivity. This calls for a gathering of Elders to bless the returned person, wash away their ill-deeds, chase away evil spirits, and appeal to the ancestors for their blessing. The practice varied from clan to clan, involving a simple act of spearing a goat and dragging it across a compound to rid the clan of cen, or a multiple day ceremony in which the returned person must imitate the life lost by re-enacting parts of their lives. This ritual has some precedent in other post-conflict reconciliation practices, such as in Mozambique, Angola and Sierra Leone.

(b)
Moyo Piny (means ‘cleansing of an area’). In the context of the conflict, this involved a sacrifice of goats to appease the ancestors and cleanse an area of evil spirits that was believed to dwell in places where war related massacres had occurred such as sites of deadly ambushes, mass murder in fields or compounds, and battle sites. Many indigenous people hesitate returning to their original settlement/homesteads where such deaths had occurred for fear of marauding spirits, before this ceremony is performed.

(c)
Gomo Tong ​ (‘bending the spear’) ceremony is a vow between two conflicting parties to end hostilities. It was considered a highly sacred act evoking ancestors and thus once completed no further blood should be shed. This ceremony has been performed in the recent past in the conflicts that have occurred in Uganda. In 1985, the ceremony was used in a landmark effort to resolve the grave tensions that existed between the Acholi community who were massively killed by the Amin regime and his henchmen during his dictatorial regime (1971-79) on the one side; and the people of West Nile (where Amin hailed from) who suffered severe revenge atrocities in 1980 after the fall of his regime in 1979; on the other. It is instructive to note that the West Nile Bank Front I & II (WNBF I & II) composed mainly by people from West Nile, who had joined Museveni’s army, declined to be deployed to fight the LRA, citing this 1985 gomo tong ceremony between the two communities as eternally binding. ‘Bending the spear’ would have been the right ceremony to redress the perceived tensions between the Acholi and the neighbouring communities of Lango, Teso, Madi and Southern Sudan caused by the LRA criminal excursions into those areas. But this would pre-suppose that LRA were acting on behalf of Acholi, which was clearly not the case.

(d)
Tumu Kir (cleansing for a taboo committed) – is a ritual ceremony that has important implications for the reduction and resolution of smaller-scale, more local conflicts in Acholi society. Tum refers to “cleansing” while kir designates “taboos” described by elders as being all abominable acts committed with anger or hatred that would displease the ancestors, behaviours that might kindle or accompany already existing conflicts. The ceremony was performed to avoid misfortune and was done through cleansing and offering sacrifice for an abomination that had occurred in the community. Traditionally, actions or events that constituted kir were considered to displease or even insult the ancestors and clan, and as such invited misfortunes of many kinds to strike the entire clan (disease, accidents, lack of rainfall, land infertility etc). With these beliefs, people were entreated to avoid actions that were considered taboo. The importance of respecting culturally stipulated bylaws and taboos was reinforced, thereby emphasising social norms and ethos that were likely to help prevent and solve conflicts within the community.


All these mechanisms of justice and reconciliation are still applicable in a reformed manner by the community. They derive their relevance from a peoples’ memory of their heritage. So long as a sizeable group of the community believe that these mechanisms can be used to ameliorate conflicts and bring about peace, which is considered to be an aspect of justice, they can be utilised to reconcile society and bring about balance in their relations.  In the present context where crimes are committed on a large scale against the community, the victims and survivors cannot rely on a system of justice that deals with only one aspect of the crime out of the cultural context in which the crime occurred. Since the agents of the State, which is supposed to be a custodian of the institutions of justice, are partly to blame for some of the crimes committed by against the community, it becomes imperative to involve the community (i.e. victims and survivors) in finding a solution that can restore balance in the communities and their neighbours. Retributive justice alone cannot fulfil this task.


However, some critics of the traditional mechanisms have suggested that this view is highly ‘exaggerated’ 
because these systems in any case ‘require a functioning state to make the best of their lives, including conventional forms of legal protection from those who might oppress the
.” But this is begging the question because the reason why a demand for traditional systems of justice are being made is precisely because the state had failed to protect the population or even carry out its function as a guarantor of security. The real question should be how could these systems be deployed so that they become part and parcel of the state system in view of the failures of the state to carry out its responsibilities. Allen also challenges the right of the officially appointed ‘traditional leaders’ and even religious leaders to demand that traditional systems should be resorted to. Here apparently he is in search of the truly authentic traditional system that could claim such a role.
 But the issue here again is not whether the ‘tradition’ claimed is ‘authentic’ or not. It is whether the ‘invention’ of the tradition by the community concerned is based on their heritage and whether it is generally acceptable for the proposed task. All cultures and traditions update themselves according to the needs of the time.

(iv) Traditional systems of justice in Sudan

It has been remarked that the Comprehensive Peace Agreement-CPA in Sudan could not have been arrived at without the intervention of the traditional and religious leaders. The inauguration of the People-to-People-Peace-Process, as it came to be known, opened up avenues for reconciliation between the two main ethnic groups in South Sudan: the Dinka and the Nuer, which in turn opened up reconciliation with other ethnic groups and created the conditions for the reunification of the John Garang and Riek Machar leadership in the Sudan Peoples’ Liberation Movement-SPLM/A. The tentative success of the ‘people-to-people’, or grassroots peace movement inaugurated at the Wunlit Dinka-Nuer conference in 1999 gave hope to many that this, at, last, was the way forward which would allow peace to spread ‘all over the south’. 

 Insofar as the grassroots peace movement succeeded, it did so by building on ideas implicit in what anthropologists have termed the ‘moral community’.  Broadly speaking moral communities are a product of a sense of responsibility for others as well as relationships based on a sense of reciprocity.  Godfrey Lienhardt’s description of the ‘moral community’ among the Nilotic societies of the Southern Sudan refers specifically to that social community whose relations are marked by obligations of reciprocity among its members. They recognise that they must accept mediation and exchange compensation between themselves in order to overcome disputes and live in peace.  In this context, questions concerning peace imply answers about war.  This is because when an ethnic group defines with whom it can, or must, make peace, it also by necessary implication defines with whom it can, or must, make war.
  These answers are themselves mutable, fixed to specific times and circumstances and not embedded in an undecipherable antiquity or the purity of bloodlines of those concerned. Two concepts are illustrative of this dichotomy: cieng and Umma, which can be translated as embodying moral communities of diverse cultural kinds. 


According to Douglas Johnson
 Cieng is used as a verb in Dinka and as a noun in Nuer.  In Dinka it means to put in order; in Nuer it describes a closeness of relationship and can be applied at different scales of social inclusiveness:

“It is both elastic and situational, describing not only the most local community to which a person belongs, but the other elements of a wider community that impinge and build upon it.  Cieng can be applied at different times to the village, the lineage and the tribe; it encapsulates them all” [p. 168-10].


According to him, during the late nineteenth and early twentieth centuries, there was an expanding definition of ‘moral community’ in certain parts of Nuer and Dinka society, a redefinition which responded to changing social situations, and which was formulated by religious thinkers and leaders in the communities. He adds that it was no coincidence that these reformulations were most marked along political frontiers, either the Nuer-Dinka frontier within Upper Nile, or the Dinka-Arab frontier between al-Ghazal, Kordofan and Darfur.


The Nuer society was originally founded on raiding of cattle and settlement of land formerly belonging to Annuak, Dinka and other peoples. Occupation was not uniform, and the territory occupied by the concentric circles of the Nuer cieng contained individuals and whole communities of the dispossessed owners.  There was a progressive expansion of that moral community, between newly settled groups of Nuer and those they dispossessed, by the steady expansion of kinship ties through marriage and adoption.  Tensions were frequently reinforced along the frontiers between the new and old communities when incoming groups of Nuer, uninhibited by local marriages and alliances, began pushing against or raiding the older settlements of Dinka or Annuak in their own turn.  Such actions upset existing accommodations and contributed to the internal fracturing of Nuer groups; for war against one Dinka or Annuak group often led to a feud with related neighbouring Nuer.


A social philosophy was articulated along these lines, which drew on the symbols of divinity and authority of both people, which was aimed explicitly at ending feuds between Nuer sections and raids between Nuer and their neighbours.  The philosophy did not banish either feuding or war, but the pronouncements of the prophet who propounded the philosophy had the effect of expanding the accepted boundaries of a moral community willing to accept mediation.  This contributed to the progressive expansion of the pastoralist common economy of the flood region, which in turn reinforced the acceptance of reciprocal obligations between groups whose relations had once been defined by conflict.  Later prophets and generations of Nuer and Dinka would refer back to the principles of Prophet Ngundeng, which he enunciated especially during the unsettled times of the Sudan’s post-independence civil wars.


Among the Dinka, a prophet called Arianhdit appeared at a time when this region bordering on Darfur and Kordofan was still disturbed by the events surrounding the conquest of Darfur by the Anglo-Egyptian government of the Sudan. As the Nuer prophet Ngundeng had done before him, Arianhdit combined religious symbols and roles to bring spiritual sanctions to bear on feuds, not only between his own people and others, but between more distant Dinka.  His influence was such that he attracted supplicants from as far away as the Luo to the south.  The peace that he brought to this once turbulent region even won the confidence of Arab traders to the north, who began entering Bahr al-Ghazal through his territory.

Thus, it was the fate of both Ngundeng and Arianhdit that their peace-making activities attracted the adverse attention of the government, who saw the prophets as competitors to their own authority. The removal or neutralization of prophets was actively pursued by the British and Egyptians as an administrative policy under the Condominium throughout most of the 1920s and was effectively completed by 1930. This was followed, like in other African colonies, by the construction of hierarchies of chiefs and chiefs’ courts within the system of Native Administration to replace the role of the prophets.  Religious figures were not removed completely from the daily life of the Nilotes, but some form of separation between religious and secular authorities was imposed.  A regulated and supervised law replaced spiritual inspiration in the settling of disputes.  A similar process was experienced throughout the South, even though the religious confrontation with government was not as pronounced for many other Southern peoples.  In establishing its right to rule, government drew on the legitimacy of ‘custom’ by cooptation. In return it gave ‘custom’ official sanctioning powers by subordinating it to the higher authority of government [Ibid].

In contrast, the Arabic Umma referred to the Muslim Community, or more precisely, ‘the Community of Believers’. In principle it applied to all Muslims, everywhere, but in practice within the Muslim world there had often been conflicts over what constitutes ‘belief’ and who are, therefore, the true ‘believers’.  In the context of the Sudan during the Mahdiyya, there was a contradicting definition of the Umma in the northern Sudan: not only was there a sharper division between Muslims and non-Muslims, but there appeared divisions among Muslims themselves with the consequence that some Muslims were regarded as ‘non-believers’ by others. That is how it was established that the boundaries of the Umma contained only the Ansar – those who acknowledged the mission of the Madhi, which excluded other Sudanese who, nevertheless, also proclaimed they were Muslims.  There were further divisions and restrictions on members of the newly defined Umma:  Muslim marriages between Ansar and non-Ansar were invalidated in a decree issued as early as 1883.

Jihad, which was an obligation for all Ansar, was initially aimed at the ‘unbelievers’ within the wider Muslim Community.  In the South, however, there was little demonstration of zeal to convert the true unbelievers.  The main concern was the removal of the Egyptian forces in the South (which was not completed until 1888), after which the question of the ‘discipline’ of the southern Sudanese would be taken in hand.  Southerners were almost always referred to in official Madhist correspondence as abid meaning (slaves).  Even within the Madhist forces there was an internal distinction between free Muslim volunteers – the mujahadin – and slave riflemen – the jihadiyya.  In the South, as in many other parts of the country, the Madhist State therefore represented an internal colonialism, which was stratified according to contemporary ideas of race and religion. This religious attitude only reproduced conflict and provided for very little room for reconciliation with an enemy, except through conquest. The Southern Sudan African communities who preferred to hold to their religious ideas by upholding the principles of the ‘moral community’ therefore, rejected this Mahdist Muslim religious approach and it is this African approach that finally provided an answer to bringing about peace in Sudan.


The Wunlit Conference resolved all the differences and hatreds that had hitherto existed between these two major communities amicably through a traditional peace process, using traditional norms and customary law as well as new ideas. Present were chiefs, elders of the communities, traditional leaders, religious leaders, women and civil society organisations. The conference was witnessed by members from other tribal communities of the South Sudan as well as some non-governmental and intergovernmental organisations.  After the Wunlit Conference, other peace conferences were organised throughout South Sudan aimed at bringing about a national reconciliation in Southern Sudan that addressed specific issues in specific areas. 

To address these specific situations, two major peace conferences were organised by civil society and the SPLM/A, which brought together over 800 participants from different ethnic communities of southern Sudan. The first was the All Upper Nile Peace Conference and the second was the Upper Nile SPLM Regional Conference. These two conferences brought about a spirit of reconciliation, forgiveness and the determination by all communities to work together in the future after the Wunlit People-to-People Peace Process. One of the most important events at these conferences was the reconciliation between the Nuer and Dinka communities and the bringing about the reunification of certain individual leaders. One particular person who was crucial to this reconciliation was Dr. Riek Machar, who led the Nasir coup in 1991, which was responsible for the conflict in Upper Nile between the Dinka and Nuer that split the SPLM/A.

At the conference Dr. Riek Machar (who is a Nuer) publicly apologised to the people of Upper Nile and those of Bor County in particular on behalf of himself and the political elite of the SPLM/A. His own personal apology was welcomed by the Dinka people when he said publicly: “I am sorry, I did not approve of what had happened, things went out of my control as I was far from Nasir.” These words of apology brought the Dinka women on their feet as they sung songs and poems reciting the tragic situation that had prevailed when the people were disunited
.”


The holding of this peace conference demonstrated the power of tradition and custom in bringing people together. They did so by redeploying their positive memories embedded in their cultures. It also demonstrated the power and influence of women in encouraging peace and their strong role in the cultures of their different communities. Without the unity of the people of Southern Sudan, a comprehensive peace agreement that included the concerns not only of the people of Southern Sudan, but the entire Sudan in a new vision for a ‘New Sudan’ would never have been achieved. These traditional approaches can be applied to the conflicts now going on in Darfur and other parts of the Sudan that continue to resist the government of northern Sudan and their application of Umma. That is why the SPLM/A has a strong role to play in bringing about peace in these regions still fighting for their democratic rights. 

But the situation continues to deteriorate in Darfur. In his seventh semi-annual report the Security Council on the 4th June 2008, the prosecutor of the International Criminal Court (ICC) Luis Moreno-Ocampo accused the Sudanese government of being insensitive to the “of the Sudanese people in Darfur.” In his report Ocampo provided more insight into two cases his office is currently investigating with one of them expected to be completed next July.  The second case focuses on the pattern of repeated attacks on civilians, in particular the Fur, Massalit and Zaghawa and the third case is focused on the targeting of AU and UN peacekeepers, aid workers; it is centred on the September 2007 rebel attack on Haskanita. 

Ocampo indicated his intention to pursue Sudanese officials at a higher level than Haroun in his upcoming case before the judges in the coming weeks. He pointed out that the continuing role of Ahmad Haroun as Minister of State for Humanitarian Affairs, in particular in relation to the displaced, was indicative of the support he receives from his superiors. The ICC prosecutor said that Khartoum had mobilized “the whole state apparatus, including the armed forces, the intelligence services, the diplomatic and public information bureaucracies, and the justice system as part of that plan. He cited recent attacks by the Sudanese army against civilian villages in Darfur particularly those utilizing the air force causing mass displacement. Ocampo made it clear, however, that he needs the international community’s help to bring the war crimes suspect to justice. Although Sudan has not ratified the Rome Statue, the UN Security Council nevertheless triggered the provisions under the Statue that enabled it to refer situations in non-State parties to the world court if it deems that it is a threat to international peace and security. A lasting solution to this crisis must be found and to this end innovative and fresh approach aimed at finding a political solution and bringing about reconciliation are needed.

(v) The juba peace conference for Uganda


The ICC in its declared intention to investigate and prosecute the LRA top commanders stated that the successful arrests and trials of these suspected perpetrators would hasten the cause of peace in Uganda. However, it turned out that the entry of the ICC into the Uganda conflict, not only complicated the conflict, but made worse the case for peace.
 The Prosecutor also claimed that the involvement of the Court in the Uganda case had forced the LRA to enter into the peace talks. However, this argument is contradicted by Kony’s refused to sign the Final Peace Agreement in the Juba Peace Talks in April 2008, citing the warrants of arrest issued by the ICC as a hindrance after two years of negotiations. Therefore it is important to examine the role of the Juba peace negotiations in its true context and to recognise the role played by the traditional and religious leaders in Acholi in bringing about this development. The pressure by these two actors together with the pressure from civil society organisations and the Parliament of Uganda was responsible for convincing President Museveni to enter into peace talks with the rebels and not the ICC warrants.


In July 2006, president Museveni announced that he was giving Joseph Kony, the LRA rebel leader, an amnesty so that peace talks initiated by the Government of Southern Sudan-GoSS-can be pursued. Indeed, one of the reasons that Museveni gave in taking this step was that the ICC and the United Nations had failed to arrest Kony and the other indictees just nine months after the Court had issued the warrants against them. He suggested that, having failed to do so, the UN and the ICC had lost all moral authority to demand that the ICC try cases against the rebels. Kony rejected the first offer of amnesty, but the Uganda government repeatedly extended the offer and went as far as sending the Minister of Security to The Hague and ask the ICC to cancel the warrants of arrest in order to get Kony to agree to participate in the peace talks. The condition for the offer of amnesty to Kony was that he would personally attend the peace talks, but Kony rejected this and the Ugandan government thereupon revised its demand and agreed to negotiate with the LRA’s legitimate LRA representatives. On the 14th July 2006, LRA delegation arrived in Juba to begin talks, on the invitation of the Vice-President of South Sudan, Riek Machar, who convened the talks. Riek Machar issued a plea to the ICC to refrain from pursuing Kony, stating that: "...there is the need to separate the peace process from the legal process." 

Both parties have since pursued the peace talks with difficulties. Although the government had given only one month deadline in which the talks were to take place, the peace process has however dragged on for the last two years. Doubts were expressed whether the peace talks can proceed on the expectation that the ICC can withdraw the warrants of arrest in order to create room for a traditional system of justice. Under Article 18 of the Rome Statute a state can only challenge the jurisdiction of the Court during the investigatory stage and if a deferral is denied can challenge the admissibility of a case on grounds of “additional significant facts or significant change of circumstances.” Although investigation and the peace process have been at odds all along, it is not clear whether Uganda has ever entered a formal challenge. This mechanism has not yet been put into practice and so there is room for manoeuvre on both sides by the Uganda government and the ICC. There is also Article 58(4), which provides that a “warrant of arrest shall remain in effect until otherwise ordered by the Court.” This would seem to suggest that an application can be made to the ICC for the withdrawal of the warrants, and Uganda government is clearly a party to this procedure since it is the State Party to the Statute that initiated the process. 


Be that as it may, the peace talks between the Uganda government and the LRA had made a lot of progress until it was brought to an abrupt halt when Joseph Kony refused to turn up as agreed on 10th April 2008 to sign the Final Peace Agreement, thereby throwing spanners in the works of the whole peace process. The Peace Talks were shrouded in discursive debates about the need for restorative justice as opposed to retributive justice with the latter manifested in what is widely perceived as ICC’s intrusive legal fundamentalism rather than judicious judicial intervention.  There was strong evidence that the majority of the people in Northern Uganda were in favour of traditional mechanisms of justice, (2) ostensibly based on Acholi cultural heritage enshrined in the mechanism of Mato Oput, which encouraged forgiveness and reconciliation. Religious, traditional leaders and social activists were the ones propagating the traditional justice discourse, which took into account these traditional practices since it was realised that the ICC prosecution would not bring about peace but instead complicate it.

The debates were premised on the twin ideas that justice is worthless unless it can be easily accessed and accepted by the victims, and that access to a remedy for victims of human rights infractions is in itself a fundamental human right. (3) The implication was that contemporary possible responses to heinous crimes and gross systematic violation of human rights were being made impossible by posing justice as a binary “opposite” to peace. This reflected the dichotomization and polarization of restorative and Western-style retributive justice systems, practices and approaches to the African restorative justice systems embodied in the traditional mechanisms of resolving conflicts. This debate is being played out especially in concerted academic and political discourses on the global criminal justice system and what is being referred to as the “traditional” justice system. 

In examining the implications of the Juba Peace Talks, it is important to note that the parties to the talks were not clear as to the implications of what they were embarking on, but as the talks proceeded, the issues became clarified about the role of redistributive and traditional systems of justice. Are there any elements in the traditional systems of justice that are consistent with international law and those that are not and what can be done to resolve the conflicts between them?  This turned out to be a central consideration of the parties in their item 3 discussions about accountability and reconciliation. The Juba Peace Talks mediated by Dr. Riek Machar, the Vice President of the autonomous Southern Sudan, begun with a series of negotiations between the belligerent parties over the terms of a ceasefire and possible peace agreement. Both parties presented their respective position papers regarding the five agenda items they had agreed on. The Uganda government paper insisted on the LRA ceasing to engage in hostilities by returning to the constitutional root available in the country. The LRA paper insisted that there could not be any cessation to hostilities until the root causes of the war were addressed by the Uganda government. In the event, the parties settled down to discuss the concrete items on the Agenda in order to make progress. The five point agenda of the peace talks were:

ITEM 1: Cessation of Hostilities;

ITEM 2: Comprehensive solution to the conflict;

ITEM 3: Reconciliation and Accountability;

ITEM 4: Formal Ceasefire and Final Peace Agreement;

ITEM 5: Disarmament, Demobilization and Reintegration (DDR)

The talks gave the people of Uganda that that both parties would confront the issues facing the country squarely and discuss them with a view to finding a lasting answer. By the end of the first year, three agreements had been signed on three agenda items out of five.

(a) Cessation of hostilities agreement. 

After lengthy negotiation, both parties agreed to the cessation of hostilities. Accordingly. on 26th August 2006, a Cassation of Hostilities Agreement (CHA) was signed by the parties.  Under the terms of the agreement, LRA forces were required to leave Uganda and gather in two assembly areas, where the Uganda government promised not attack them. The government also agreed to open up the paths to enable the rebels to move from their bases in Uganda to the Assembly Points. The Government of Southern Sudan (GOSS) guaranteed their safety and committed to provide food and services to the LRA in the camps.  All these were in anticipation of commencing further discussions that would lead to a comprehensive peace agreement. Compliance was monitored and verified by a Cessation of Hostilities Monitoring Team (CHMT) composed of two representatives from each party, two senior African Union (AU) appointed officers and a senior SPLA Officer as a team leader. There was no sanction mechanism or clear recourse subject to review and renewal every two weeks, from the time the LRA would assemble in the safe zones.

This limited pact was significant than anything previously achieved by the parties.  It has largely held, giving many of the uprooted Internally Displaced Persons (IDPs) in northern Uganda the deserved confidence to move closer to their camps and even to return to their villages. The government of Uganda on its part created “satellite camps” to decongest the main IDP camps.  In Pader district, 28 satellite sites were occupied out of 48 identified as of late September 2006, while the numbers occupied in Kitgum were 21 out of 36. The IDPs located farther south in Teso and Lango sub-regions were likewise encouraged to return home directly.

At least 409,253 IDPs in northern Uganda reportedly returned home by July 2007 amidst a general fear of insecurity as well as the inadequate infrastructure. Statistics also show that 368,185 displaced people transited or relocated to new sites, leaving about 877,352 in camps in Lango and Teso sub-regions. This was clearly a sign for the most part that people were eager to return home as a result of the CHA. This means that the truce has ushered in relatively considerable security. The CHA marked a tangible progress, a crucial confidence-building gesture and helped pave the way for a comprehensive agreement. However, it was only one step in a long process, not a guarantee of imminent success since by then in the peace process, four of the five agenda items remained undiscussed, including the complex problems of accountability and addressing the root causes of the conflict.

The foregoing notwithstanding, the peace talks later stalled on several occasions, notably in December 2006 after the Sudanese President al Bashir vowed to “get rid of the LRA”. The LRA delegation demanded a new location and a new Chief Mediator. Instead, however, extra observers and a special UN envoy were included in the Juba Peace Talks setting. Regardless of these stalls and elusiveness, it appeared that both parties were committed more than ever before to proceed with the talks to a successful conclusion.

In a related development and after President Yoweri Museveni travelled to Juba and met the LRA negotiators face-to-face, the LRA and the Government signed a second truce on 1st November 2006 that mandated the monitoring team to continue until 1st December 2006.  The previous agreement had technically expired in September 2006 as part of the agreement; the UPDF was to withdraw from Owiny Ki-Bul, past a 30-km (18 miles) buffer zone.  The LRA was given a week to regroup at Owing Ki-Bul and four weeks to gather at Ri-Kwangba.

 Both Kony and Otti refused to enter the camps, citing fear of arrest on the ICC warrants. The agreement further stated that food would not be provided to LRA units outside the assembly points except in “exceptional circumstances.”  Both the CHA and its renewal illustrated serious commitment from both parties.  The process, however, was not a smooth ride and revealed several serious bumps in the following months.  Demonstrating their discontent with the lack of commitment of the Government of Uganda, the ostensible bias of the Chief Mediator, and the unsafe location of the peace talks, the LRA temporarily pulled out of the talks in August and November 2006 and also in January 2007, demanding the relocation of the talks to Kenya or South Africa. At the same time President Yoweri Museveni openly and behind closed doors demonstrated his preference to solving the conflict militarily by seeking military assistance from the United States on several occasions and by making public statements about military operations as “Plan B” in case the LRA were not serious in the talks.

However, by the 26th April 2007 the peace talks were back on track and were closely monitored by the UN Special Envoy, former President of Mozambique, Joaquin Chissano, who was appointed by the UN Secretary General. This upgraded the talks in terms of increased international recognition and involvement. As an independent mediator he held direct contact with the LRA leadership, who were then in Garamba forest in the DRC and who never appeared at the peace talks.  Several measures to qualitatively boost the peace talks were made from time to time, such as increasing the financial support from the international community and bringing in eight African Union (AU) monitors from Kenya, Mozambique, South Africa and Tanzania to ensure that the agreements made were adhered to. 

None of the points on the agenda were clear-cut issues.  They demanded strenuous commitment of the parties involved and a thorough monitoring, scrutiny and research from actors in the NGO, governmental and academic circles around the globe.  It was, however, the third item on the agenda that drew an extensive debate among stakeholders, scholars and several organizations in Uganda and elsewhere. The involvement of the ICC, proposed alternative forms of justice, and the relation of justice to peace, also added to the intensity of the debates. 

(b) Agreement on comprehensive solutions.

On 2nd May, 2007, the second important agreement was signed on the second agenda item, namely, Comprehensive Solutions.  Cognizant of the colossal human tragedy and disastrous humanitarian crisis arising from the conflict, the parties recognized and endorsed in the agreement the existence of regional disparities and imbalances in terms of socio-economic development (including the basic infrastructural development of the country) as a result of colonial history and the conflict that had characterised the northern region.  This agreement was more comprehensive than the first one.  It covered broader thematic areas. On participation in national politics and institutions, the parties agreed to adhere to principles of good governance that shall ensure inclusiveness and participation, equal opportunities, participation in state institutions, promotion of access to justice, proportional representation in institutional arrangements of security systems, all within an appropriate, constitutional system of government.  On the return, resettlement and rehabilitation of the IDPs, the parties invited appropriate humanitarian interventions to assist in this area after the conflict.

In terms of economic and social development, the areas of concern were expanded to include the broader region of “North and North Eastern Uganda.”  The agreement parameters encompassed strategy for recovery, the institutional framework for implementation as well as institutional infrastructural development of the conflict-affected areas. On the crucial issue of land, re-stocking of livestock and the issue of vulnerable groups the agreement spelt out special measures to be undertaken to address them.  The transitional security arrangements clause provided that: “the parties recognize the need to provide protection to the LRA leaders, combatants and personnel during the transition from conflict to peace” and provided for the adoption of security measure in subsequent agreements.  The agreement also envisioned elaborate consultations, through a stakeholders’ conference with the parties to include the general community/public and political, civic, religious, traditional leaders, etc. to sensitise them on its provisions.

(c) Agreement on accountability and reconciliation.

On 29th June, 2007 the LRA and Government of Uganda signed the third agreement on item three of the agenda: Accountability and Reconciliation, a sticky point on the agenda.  This was seen as paving the way to a final peace agreement.  The parties in effect agreed on the principles on how justice and reconciliation would be handled; and in particular that both formal justice procedures reflected in the retributive (global criminal) justice system and the traditional restorative justice system would play a crucial role in dealing with the demand for justice (against impunity) and peace resulting from reconciliation of the parties and the country as a whole. The agreement detailed formal and civil justice measures that shall be applied to individuals who have allegedly committed serious crimes or human rights violations in the course of the conflict, provided that state actors shall be subjected to existing criminal justice processes under the Agreement. 

It was also agreed that accountability mechanisms shall be implemented through an adaptable legal and institutional framework in Uganda.  The pact stipulates that legislation shall introduce a regime of alternative penalties and sanctions, which shall apply, and replace existing penalties, with respect to serious crimes and human rights violations committed by non-state actors in the course of the conflict.  It excluded double justice for the same crimes, especially where a person had already been subjected to proceedings or had been exempted from liability for any crime or civil acts or omissions, or had been subjected to accountability or reconciliation proceedings for any conduct in the course of the conflict. It was provided that in such a case person shall not be subjected to any other proceedings with respect to that conduct.

The parties committed themselves to honouring the suffering victims by promoting lasting peace and justice, preventing impunity and promoting redress in accordance with the 1995 Constitution of the Republic of Uganda and international obligations, especially the requirements of the 1998 Rome Statute which set up the ICC.  It was agreed that reparation would include rehabilitation, restitution, compensation, guarantees of non-recurrence and other symbolic measure such as apologies, memorials and commemorations. 

More strikingly, the parties affirmed and acknowledged that Uganda had adequate institutions and mechanisms, customs and usages as provided for and recognized under national laws, which were capable of addressing the crimes and human rights violations committed during conflict.  However, it was also agreed that necessary modifications may be required within the municipal legal system to ensure a more effective and integrated   justice and accountability response.  Accordingly, the agreement acknowledged the need for an over-arching justice framework that will provide for the exercise of formal criminal jurisdiction, and for the adaptation and recognition of complementary alternative justice mechanisms.  The latter incorporated traditional justice processes, alternative sentences, reparations, and any other formal institutions or mechanisms.

In an effort towards actualising the tenets and spirit of the agreements the parties, agreed in principle that “… insofar as practicable, accountability and reconciliation processes shall be promoted through existing national institutions and mechanisms, with necessary modifications [and that] the parties shall consult on the need to introduce any additional institutions for the implementation of [the] Agreement.”  There is an implied concern here about flexibility in the parties’ modus operandi, as they considered existing institutions such as the Uganda Human Rights Commission and the Uganda Amnesty Commission as capable of implementing relevant aspects of the agreement. The problem here was that the parties were providing for the implementation of the agreement as active participants when some of them were perpetrators of the crimes! 

Under the principles of general application, the parties recognised that those traditional justice mechanisms, such as Culo Kwo, Mato Oput, Kayo Cuk, Ailuc and Tono ci Koka and others as practiced in the communities affected by the conflict, shall be promoted, with necessary modifications, as a central part of the framework for accountability and reconciliation.  At the same time, the formal justice processes are recognised, giving it a dual perspective.  The agreement also considered other connected issues relating to victims, gender, women, girls, children and resources.  It was also provided that the Government of Uganda shall commit itself to striking the LRA off the terrorist list as soon as the rebels renounce rebellion, sign a comprehensive peace agreement and submit its members to the process of disarmament, demobilization and reintegration, which is item four on the agenda. 

By signing the 11-page document, the delegates ended a month of protracted negotiations on the contentious agenda point, which had been referred to as fulcrum on which the erstwhile fragile Juba peace process hinged. More significantly, the prolonged negotiation engagements reflected the parties’ commitment and dedication to finding just, peaceful and lasting solutions to the long-running conflict; to promote reconciliation and restore harmony and tranquillity within the affected communities and in Uganda generally.  The pact therefore enhanced the then ushered in period of relative calm in Acholiland.

The talks resumed after a period in which the victims and survivors of the conflict were consulted about the agreements. Subsequently the parties agreed to attach an Annexure to the Agreement, which was signed on the 19th February 2008. This document specified the mechanisms that will be established for transitional justice in the country once the Final Peace Agreement was signed. It provides that a special division of the High Court will be set up to try serious crimes that are spelt out in the Rome Statutes to deal with issues of impunity. It also provides for a ‘Commission of Inquiry into Past and Related Events’ to deal with those issues normally handled by a truth commission. The Annexure also states that the government of Uganda will take responsibility for reparations and also provided that ‘traditional justice will play a central part of the alternative justice and reconciliation framework referred to in the Agreement.’ 

There is very little in the Agreement or the Annexure about the issue of sentencing for serious crimes. This matter is ostensibly to be handled by Parliament when they begin to legislate for the adoption of the Rome Statute and the establishment of the Special Division of the High Court dealing with serious crimes. But a lot of concern has been expressed by both local and international organisations about the Annexure, insisting that Uganda must comply fully with the provisions of the Rome Statutes and hand over Kony and the surviving commanders of the LRA to The Hague for trial. However, this kind of idealistic and purist approach ignores the complexity of the rebellion in northern Uganda and the fact that up to now the ICC and the State Parties to the Rome Statute have failed to arrest Kony and his commanders for prosecution. They ignore the fact that up to now the LRA is operating in three countries outside Uganda and that the Uganda government, or even the ICC, are unable to reach where he is to arrest him. What is crucially important is to get the LRA to sign the Final Peace Agreement and for them to agree to an alternative justice system.

(d) The position of the international community to the alternative justice mechanisms and reconciliation 

One may say the Juba Peace Talks is a unique semblance of a gradual qualitative peace process. It is an African-led peace process that has undergone mutation, metamorphosis and dynamism with measurable, reliable and credible commitment and support from the international community, the United Nations, African Union, East African Community, the Governments of Uganda, Sudan and that of Southern Sudan, among others.  This is against the fact that many similar peace initiatives have faltered or stumbled before due to misinformation, selfish interests, disorganization, squabbling, and politics of intrigue; condescending attitudes, arrogance and ambivalent stance.

The position of the UN and the international community has remained crystal clear: they are primarily concerned with the issue of impunity against the perpetrators of heinous crimes and violators of human rights who are virtually unaccountable for crimes against humanity. They therefore outrightly and publicly condemn impunity and strongly demand that stern punitive (retributive) measures be meted out systematically against all the culprits without fear, favour, discrimination or any preferential consideration or treatment.  Such a stance has been demonstrated by Jan Egeland, the then UN Under-Secretary-General for Humanitarian Affairs and Emergency Relief Coordinator, in his press brief in Nairobi at the end of his eight-day, three-nation mission to Africa in Nairobi on 12th September 2006 and a subsequent briefing to the UN Security Council on 15th September, 2006.

Jan Egeland, who made several visits to Northern Uganda and Juba, acknowledged that the Juba Peace Talks had illuminated some evidence of derivable peace dividend.  According to him, the picture in Northern Uganda was more promising than it had been years before.  One could certainly see measurable improvement on almost every indicator. An improved security environment increased dramatically, allowing more expanded humanitarian interventions.  Camps became accessible without military escorts as IDPs, cautiously though, moved towards their ancestral, natal homesteads.  He recognised that the positive trend raised justifiable optimism that one of the ‘world’s worst humanitarian crises’ would finally fall in the annals of history, marking a dramatic return to normalcy and opportunity for the international community to help in fostering sustainable peace and stability.

On the issue of justice, Egeland reported to the UN Security Council that the ICC indictments were the number one subject of discussion with the IDPs in Northern Uganda, the parties and civil society in the Juba Peace Talks.  He emphasized that all expressed a strong concern that if the indictments were not lifted, they could threaten the progress in these most promising talks ever for Northern Uganda.  He, however, believed that the indictments had been a factor in pushing the LRA into negotiations, but that they (indictments) would not disrupt the talks.  He strongly argued that there could be no impunity for mass murder and crimes against humanity.  He also raised the issue that the parties to the Juba Peace Talks should look at the different ways to develop a solution that could meet local needs for community and national reconciliation while universal standards of justice and accountability are observed.  He was of the view that peace and justice could work together stressing at the same time the need for a reconciliation process that addresses the root causes of the long and terrible conflict and ensures future protection of the civilian population.

In an earlier press brief in Nairobi, Jan Egeland underscored the need to end impunity for violations against civilians that could destroy moral and social fabric of the society.  He called for justice to be dispensed on those responsible for infinite suffering of the populations, meaning that there was need for accountability.  To him, there was real need to invest more in accountability, peace, reconciliation process, return process, and good governance in the future.

Regarding the Juba peace process, the envoy emphasized that the UN was supporting it as an  “African-led process” that portrayed realistic hope for the displaced to return home because this process was seen as the only one that could bring the conflict to an end and bring about peace. On his part, the ICC Prosecutor had a more balanced view about the need for adversarial justice and restorative justice. During his visit to the ICC Headquarters by this researcher on 17th January 2008, he had a few minutes chat with the Prosecutor, Luis Moreno Ocampo, at the reception given by the Court after the swearing in of the new judges about the research project. When the researcher tried to explain the purpose of the research as being aimed at finding ways in which the two systems could work together, Mr Ocampo remarked that it was not a question of whether distributive justice was preferable to ‘restorative justice.’  Both, he added, were necessary and that there was need for both to be integrated. This response demonstrated the delicate balance that the ICC was beginning to establish in the implementation of its mandate in Africa. Uganda had become the first test case in this attempt.

(e) The position of religious leaders

The main faith-based organisations that have been engaged in the peace process are the Acholi Religious Leaders Peace Initiative (ARLPI) and the Uganda Joint Christian Council (UJCC) along side the traditional leaders led by Rwot Acana Onen II, the Paramount Chief of the Acholi. The UJCC and the Sudan Council of Churches (SCC) jointly organised inter-denominational prayers held at all Saints Cathedral Juba, on Saturday 16th June 2007 in support of the peace talks.  The Uganda and Sudanese senior clergy unanimously recommended forgiveness, not punishment for the rebels, as a means to resolve the prolonged war and usher in lasting peace in Northern Uganda.

The religious leaders argued that accountability, repentance and forgiveness would be more effective by healing the scars of the war in the region.  The Acting Bishop of the Episcopal Church of Sudan, Natalian Deng, reportedly urged Ugandans to reconcile with the LRA just like Jesus Christ reconciled bitter enemies – the Jews and the Gentiles. He importuned them:

“I pray that God brings that reconciliation to Juba.  We are one people.  I don’t know why we are suffering.  We must unite and forget our suffering. Forget anything someone (might) have done to you.” (73)

In the same breath, the UJCC in A Framework for Dialogue in Reconciliation and Peace in Northern Uganda recommended alternative (traditional) justice for the rebels instead of the punishment that the ICC is seeking.  It was, however, observed that although the Christian society likes Christian justice characterised by peace and forgiveness, international law looks at it differently, being abhorrent of impunity.  On many occasions, the Acholi religious leaders have emphasised that the Acholi traditional mechanisms of conflict resolution and dispute settlement such as “mato oput” is an appropriate alternative to other Western justice adversarial system.  This is because of the Christian principles, values and norms embedded in them. They strongly believe that punishment is not justice for real justice rests in forgiveness, mercy and reconciliation. According to them, alternative justice systems within the transitional justice mechanisms of truth-telling, blood compensation, reparation, etc. will portray sincerity and solemnity of the heart, restore broken relationship and usher in durable peace.

(f) Views from the traditional/cultural leaders

The views of the traditional leaders are not very different from those of the religious leaders. They prefer the African/Acholi traditional mechanisms but that these should be seen as one of the avenues of addressing the conflict rather than being used to disqualify other alternatives and potentially helpful approaches like the ICC, which is not totally dismissed. As we pointed out above, it was these leaders who pressured the government to enter into peace talks with the rebels in the Juba Peace Talks. They had shown a constituency in this regard right from the beginnings of the conflict. Indeed the first peace initiative was led by an Elder from Kitgum district. He led a mission to Sudan to meet the rebels, which resulted in the Pece Stadium Agreement that brought back the former Uganda National Liberation Army officers who had fled to Sudan since the NRM had taken over power in Kampala. It was indeed the only successful peace deal in the conflict.

Whereas the ICC looks at addressing major crimes, the traditional mechanisms will go further and devise means, measures or punishments appropriate for the other relatively lower crimes that would be applied on other members of LRA not indicted such as LRA collaborators and any other person(s) depending on the current problem as a supplement to the ICC. On the more serious crimes, the traditional leaders were open to discussion with the ICC about the possible application of the laws against impunity so long as these were contextualised.

Meanwhile, it was reported that the Acholi Members of Parliament are reportedly documenting all the war crimes and crimes against humanity committed by the belligerent parties to the conflict.  A number of local and international civil society organisations had also carried out similar studies, which have been documented including those carried out by the Amnesty International and the Human Rights Watch. These reports have proved indispensable in addressing the crimes committed not only by the rebels, but also by Uganda government forces.

(g) The position of the government of Uganda

It has become increasingly clear that the Government of Uganda, which referred the Northern Uganda situation to the ICC back in December 2004 has recently changed course.  Since July 17th, 2006 the government has been actively negotiating with the LRA leaders a peace deal that would also give them amnesty. The success of the peace deal may lead to the collapse of the ICC’s first big criminal case.  President Museveni now seems clearly agreed to the use of traditional mechanisms.  He has said at least once that if Kony accepts the terms of the amnesty being offered, then he, the President, would “fight tooth and nail” to protect Kony.

Arising from the Agreement on Accountability and Reconciliation, the government recognises a fusion of the formal and traditional justice system that will provide a hybrid justice system to atone for crimes.  The parties must have noted the strengths of the existing formal justice mechanism (which ensures no impunity) and the traditional/cultural mechanisms (which are restorative and promote reconciliation) to be capable of operating together.  However, elaborate consultations with the victims and the community at large at the end of the first year of the talks had not yet taken place to ensure that perpetrators “are tried within the boundaries of Uganda.” This however took place from September and December 2007 and they revealed a mixture of views, as we shall see below.

The Government, however, maintained in the agreement that the UPDF officers alleged to have committed crimes during the conflict would continue to be handled as provided by the UPDF Act 2005 and not the traditional systems or by the ICC.  They believe that it would be absurd to take a UPDF officer before a traditional justice system, because they have been the defender of the population. But the argument was disingenuous because the two conflicting parties that have to reconcile are the parties engaged in combat. The argument that the UPDF officers would not   be subjected to the traditional system proved how alienated the post-colonial State was from its own cultures and peoples. They regarded themselves as representing a state that did not derive its legitimacy in the people. Indeed, they regarded themselves as being above the general law, but their own law embodied in the UPDF Act. Moreover, the UPDF offences did not include the serious crimes stipulated in the Rome Statute. Thus by not accepting that the UPDF officers would be tried under the ICC process could be an indication that the ICC had agreed to their not being pursued for investigation and trial  provided they collaborated with the Court to pursue the LRA rebels believed by the ICC Prosecutor to have committed the ‘most serious crimes.’

Museveni’s remarks about the role of the ICC had created the impression that his referral to the ICC was a mere political manoeuvre to suit his political needs and that the Prosecutor had fallen in a trap in accepting the referral. In compliance with the Agreement on Accountability and Reconciliation, president Museveni, while on his visit to Commonwealth function in London in March 2008 declared that Uganda was going to ask the ICC to withdraw the warrants against Joseph Kony and his commanders so that they might be tried in the traditional courts in Uganda. He revealed that they had referred the matter to the ICC at the time because Kony was out of the jurisdiction of Uganda. He is also quoted as having said: 

“We have agreed with our people that they (LRA commanders) should face traditional justice, which is more comprehensive than redistributive system. That is what we have agreed with the local community. They have mainly been tormenting people in one area and it is that community which asked us to use traditional justice.
”

On its part, the ICC embarrassingly continued to insist that the warrants were still valid, but it was becoming clear that its authority was badly compromised. In an interview with the Irish Times, a one time chief prosecutor for the Bosnia and Rwanda criminal tribunals, Mr. Richard Goldstone, was quoted as challenging Museveni’s attempts to undermine international law: “don’t just accept that Museveni has any right to use the International Criminal Court like this. If you have a system of international justice you’ve got to follow through on it. If in some cases that’s going to make peace negotiations difficult, that may be the price that has to be paid.
” But that is creating another dilemma for the Court to make political decisions. This has placed the ICC in a situation where it is manipulated by elite power brokers that are responsible for the break down of legal processes in their countries. What is needed is a clear integrated international legal system that takes account of both justice and reconciliation into account, hence the need for restorative justice.

That might have been the kind of dilemma the ICC Trial Chamber of Judges tried to overcome when on hearing the lawyers of Kony rebels at the Hague who went there to ask for the withdrawal of the warrants issued against their clients, wrote a ‘request’ to the government Uganda asking it “to provide the Chamber … with the detailed information on the application of the Annexure on the execution of the warrants.” The ‘annexure’ referred to here was to a document, which had been attached to the agreement signed between the Uganda government and the LRA on implementation of the Accountability and Reconciliation agreement and the Annexure laid out the mechanisms under which the trials against the rebels would take place (including traditional mechanisms). This request by the ICC was interpreted by the media in Uganda as a ‘softening’ of the ICC on the Kony case.

However, by May 2008, it had become clear that the Juba Peace Talks had come to a standstill if not a total failure with the refusal by Joseph Kony to sign the Final Peace Agreement. One of the reasons cited was his fear that he might be arrested and tried by the ICC since the ICC had not revoked the warrants of arrest. He was also not satisfied with the alternative Mato Oput traditional system and his fate under the Special Court that was being set up under the Uganda High Court to try serious crimes committed by the LRA and not the UPDF. 

With this development, the Uganda Army announced early June 2008 that they considered the Juba negotiation to have come to an end with no final agreement and that since Kony had not “responded positively,” they were going to use “military approach to silence him with the full support of other countries in the Great Lakes region.” But this response was also not positive since the Uganda army knew full well that Kony had managed to move on to the Horn of Africa region, thus complicating even further the possibility of his capture or his being ‘silenced’ by these governments. The unsuccessful end of the peace talks turned out to be a dilemma not only for the ICC, but also for the Uganda government and other states in the region as well as the international community, which has used threatening jargon all along but with little capacity to end the conflict. The question was: What is the Way Forward?

(h) The views of the victims


As pointed out above, the consultations between the Uganda government delegations to the Peace Talks and the LRA delegation took place throughout the country from September to December 2007, especially in the affected areas. The leaders of the two delegations to the Juba Peace Talks led their respective teams-the government delegation being led by the minister of internal affairs, Dr Ruhakana Rugunda, and the LRA delegation being led by Martin Ojul. Both parties introduced the results of the peace talks regarding item 3 on the Accountability and Reconciliation Agreement. As reported in the newspapers, the views of the public were divided. Some insisted on the ICC warrants being implemented while the majority at those meetings agreed to the recommendation of using traditional systems of justice and reconciliation in order to bring about peace. Special attention was paid to the victims whose views were sought, especially the people in the IDP Camps. 

Other organisations were also involved in assessing the views of the victims and survivors. The Office of the United Nations High Commissioner for Human Rights carried out a qualitative study on Victims’ Perceptions on Accountability, Reconciliation and Transitional Justice in Northern Uganda. The study aimed at broadening and deepening the understandings of the northern Uganda conflict and perceptions of accountability, reconciliation and transitional justice. They went beyond simple dichotomies and exclusively Acholi focused views in order to show the complexity of current views across several sub-regions.  Their summary findings state in the first paragraph as follows:

“The recent debate on the northern Uganda conflict has been plagued by analysis based on false dichotomies, including peace versus international responses to harms, and the population’s desire for forgiveness and reconciliation versus punishment. The effect of these dichotomies has been to stultify debates about the most appropriate ways to address conflict and its aftermath, implying ‘either/or’ choices when combinations of these elements often better reflect popular perceptions and lead to more effective practical strategies.”

The findings also noted considerable variance among victims regarding their perceptions of accountability, reconciliation, confession, forgiveness, amnesty, prosecution, ICC, and local or traditional rituals. ICC in particular was perceived as a stumbling block to the peace negotiations even though most victims were reportedly ignorant of its operations. There was a common view that the ICC would not be a legitimate institution for judicial intervention in Northern Uganda until it could prosecute UPDF crimes. 

On restorative justice approach, the study revealed that there was some considerable approbation on local or traditional rituals.  However, the multifaceted nature of local and traditional practices as well as the victims’ personal experiences of the conflict – as victims, perpetrators or both – had shaped their views on their potential use of the traditional justice practices, which they saw as appropriate. A wide range of localised practices were recognised yet the applicability of their own practices to affected communities was doubted. 

 In addition, a large number of victims, in particular the youth, who formed the majority of the population, indicated having had limited exposure to traditional justice practices. At the same, the potential use of local practices in transitional justice was connected to their potential use in facilitating the recovery of truth as well as delivering reparations and compensation. Finally, the findings suggested that while victims considered local rituals to be appropriate for the cleansing and reintegration of low-level perpetrators, they voiced opposition for their use for the major perpetrators. It was argued that the latter group be prosecuted through formal judicial processes, including the use of the ICC. But, as pointed out above, with the failure of the peace talks, this also seemed unlikely and thus putting the issue of the sufferings of the victims once more in the limelight unless a new approach is to be found to address the underlying causes to the conflict.

CHAPTER SEVEN

INTEGRATING TRADITIONAL JUSTICE SYSTEM WITH INTERNATIONAL LAW

Introduction

Before going into the implications of integrating African systems of justice with international law, it should be noted that many of the principles found in African systems are also to be found in a new system of justice called “Alternative Dispute Resolution-ADR” to be found in the legal practices of many western countries some of which are now opposed to the use of African systems of Justice. This is particularly the case in the United States, where some State governments have gone the furthest in adopting this system to a whole series of  legal problems.

A. Alternative Dispute Resolution


Alternative systems of dispute settlement, which draw heavily from traditional systems of dispute settlement and mediation, have gained acceptance in many parts of the world including the United States and Australia, to mention just a few. In many countries, this legal approach is restricted to civil disputes, commercial cases and some times international disputes regarding maritime cases. In the case of Australia, however, the Alternative Dispute Resolution-ADR system has been adopted to deal with criminal cases, including murder cases. ADR draws its strength from the fact that it is a mechanism through which community-based disputes are resolved by facilitated negotiation, conciliation/mediation, and arbitration. These mechanisms often precede or replace formal court proceedings and may include processes designed to manage community tension. 

The typical characteristics of ADR include: Flexibility and informality because ADR processes are less formal than judicial processes and lack the extensive written documentation of formal proceedings. The system increases access and facilitates solutions for citizens who are intimidated by or unable to participate in more formal judicial systems. The system also promotes equity since ADR is more concerned with equality than the rule of law. In promoting equity, resolution of disputes is based on principles and terms that are determined to be equitable for each particular case rather than on uniformly applied legal standards. This becomes particularly important in societies, in which citizens do not receive fair justice under the formal legal system. The ADR also promotes direct participation and communication between disputants because they themselves design their own settlements and therefore are required to engage in direct dialogue with one another in the interest of reconciliation. This participation is essential to lasting and solid solutions.

ADR has been found to be an important option in countries where there are case backlogs or where complex procedures impair court effectiveness. It has also been useful in situations where the majority of the people are illiterate and/or poor people who cannot afford to navigate conventional legal channels as well as in small informal systems where ADR can better reach a geographically dispersed population, usually in rural conditions. ADR models also emphasise the importance of reconciliation and restoring relationships rather then “winner takes all” adversarial approach. In such cases, mutually agreed-upon outcomes allow for creativity and increased satisfaction with judicial processes thereby increasing court responsiveness to local conditions and compliance with court judgments. Many professional legal organisations have resorted to ADR to deal with a variety of disputes. For instance, the American Arbitration Association's caseload includes disputes involving business, insurance, labour relations, environment, public policy, family, securities, technology, employment, international trade, and many other areas. 

In the USA, the New Hampshire legislature during the 2007 session recognised the effectiveness of ADR programs currently in existence and decided to expand the system offered through the Judicial Branch throughout the state. The legislature also recommended that criminal cases be added to the ADR process in which a diversion programme may provide a better alternative to incarceration in prisons. 

In Australia the ADR has been applied to criminal cases, even those involving murder. In Queensland ADR in criminal cases takes the form of a community conference directed by either the police or a magistrate. However, victims have the freedom to accept or reject the procedure since they are under no obligation to participate. Community conferences are now being tried in some criminal cases where the offender is a juvenile. The idea is to give the victim a chance to explain to the offender the suffering that the crime has caused him/her. If there is no victim (as in drug offences), the conference is held with the offender’s family. Sometimes the police direct offenders to take part in a community conference instead of charging them or sending them to court. In other cases, magistrates order offenders to participate in such a conference before they are sentenced.

These examples show that the alternative approaches to justice can take many forms to accord with local cultural and social contexts. In the case of African rural situations, this system has deep roots in the use of mediation on the part elders both men and women according to the situation. As both the Tanzania and Kenya examples have revealed the African customary or traditional justice is applied to a variety of situations. Despite the colonial and post-colonial impositions against traditional process of dispute settlement, these systems have persisted and can be made more democratic with the support of the reformed democratic State and the international community. Given the fact that wars and conflicts create situations where legal processes must take into account the interests of victims and survivors, alternative systems are better suited than trials in war tribunals or the ICC at The Hague.

B. African systems of justice

There are indications that efforts are underway (initiated by the Uganda government) to have traditional mechanisms of justice codified and incorporated in Ugandan national law. It is hoped their incorporation will enable Uganda to convince ICC that if the indicted LRA perpetrators undergo traditional justice process, they shall have been fully dealt with under Ugandan law, and therefore constituting a strong ground for demanding ICC’s withdrawal of its indictments.  In a related manner, Uganda’s peace campaigners have also reportedly won the right as recognised victims of Kony’s crimes, to be represented in a “pre-trial” hearing at the ICC. They plan to use that hearing to argue strongly, as victims, that the indictments be dropped.

The real test of the final peace deal is the unpackaging and fixing the nuts and bolts of the reconciliation and accountability deal to brings it under Ugandan municipal law.  If the parties negotiate a peace deal that includes amnesty for the LRA’s indicted leaders, then the ICC legal idealism will be tested anew.  These important indictments issued against the LRA may end up having effect very different from what could have been expected earlier.

But these traditional mechanisms agreed upon are very sensitive for they fly in the face of existing international justice process set in motion by the indictments.  Although Kony denies the accusations levied against him and wants them dropped as a condition for any peace deal to be reached, ICC remains adamant and intransigent not wavering in its pursuit for justice and fighting to end impunity.  The long-awaited Final Peace Agreement is viewed as providing an ‘escape route’ for the LRA from the ICC.  It is believed that by recommending alternative traditional justice, the agreement will in effect shield the indicted LRA four top commanders from prosecution by the ICC for war crimes and crimes against humanity. Government delegation spokesperson Captain Barigye Ba-Hoku stated that they would attempt to convince the ICC that this would address their concerns about impunity and that arrests under the auspices of ICC would not be necessary. 

While signing the pact, Uganda government stated that: “Uganda has national laws capable of addressing the human rights violations during the conflict.” But it added a caveat to the effect that: “the only way for LRA to avoid the ICC arrest warrants is to sign the deal, undergo national crime tribunals and then approach the international judges.” This seems to explain the politics being played with the ICC.  The government is ambivalently using the ICC arrest warrants to exert pressure on the LRA to sign while being non-committal on the ultimate fate of the LRA leadership.

The LRA responded to government by saying that: “we shall go for national reconciliation only after the indictments have been withdrawn.  We shall see penalties and national courts later.”  Reconciling these two hardened positions forming the core of the justice and peace discourse constitutes a dilemma and paradox. The June 2007 agreement did not clearly state the punishment mechanisms and government only said that it will address “conscientiously” the question of the ICC arrest warrants later after the signing of the final deal.

As earlier stated, the international community is categorical that those responsible for gross human rights violations against children and civilians must be held accountable.  They would wish to see a peace accord that reaffirms the commitment of the parties to the core principles of international law that there can be no amnesty for war crimes, crimes against humanity and gross human rights violations.  In 2000, Uganda enacted the Amnesty law with the purpose of enticing LRA to give up arms or denounce rebellion, but this did not work.  

However, in December 2004, the LRA case was referred to the ICC, which consequently issued the arrest warrants in July 2005.  Since then the government has been inconsistent on what objectives to achieve, as the President at one time promised unilaterally declared that none of the LRA leaders would be sent to The Hague. It is argued that this gesture is in contravention of international law.  The government signed the 1998 Rome Statute, therefore, offers of amnesty violate the letter and spirit of that Statute. The Rome Statute is solemn and binding such that a State Party cannot simply opt out. The Uganda government is therefore also caught out in a fix in its approaches to the issue of its obligations to international law and its declared intention to use traditional mechanisms of justice and reconciliation.


After the resumption of the talks, which were expected to be the final phase after the consultations with the communities, the next steps were supposed to be the signing of an annexure to that agreement stating the mechanisms to be used regarding the agreement on accountability and reconciliation. This was to bring about the signing of the Ceasefire Agreement on the part of all the parties, which is a prerequisite to the disarmament and reintegration agreement before the Final Peace Agreement is signed. After this step, the actual disarming of the rebels, their demobilisation and reintegration into the national army will take place. Other activities such as the National Conference and trials as well as the use of traditional mechanisms would also take place at the same time. 

The Uganda Joint Christian Council that had carried out its own consultations in the whole country has pointed out that all these steps, will nevertheless be incomplete unless the issue of accountability and reconciliation are handled squarely and comprehensively.  The report produced by the Council pointed out that whereas there was no doubt that the ICC was established by the international community in good faith: “we are nevertheless convinced that there is need to treat every case on its merit and that where there exists a credible national mechanism for addressing an issue of concern to the international community, the country concerned should be supported in seeking to resolve the problem by using that mechanism.” It is for this reason the Council argued the Uganda government put in place as soon as possible a mechanism for Alternative Justice System, “which can serve as the basis for addressing the issue of accountability.” 

The report pointed out that they Council were aware that the alternative justice mechanisms are not perfect and have some shortcomings. However, they insisted that the best way forward in addressing every difficult and complex situation was to work with it. The Council, therefore insisted, that in order to move forward swiftly to end the conflict in the country, the government should take the following steps:

· Enact an Act of Parliament that will provide for a Transitional Justice Commission whose function would, among other things, document crimes, process applications for amnesty as well as payments of reparations, and to establish and run a conflict-resolution and peace-building programme to foster the spirit of reconciliation, healing, and national unity. The Act should guarantee the participation of religious and traditional leaders in the provision of psychosocial support services and the rehabilitation, resettlement and reintegration of ex-combatants and other returnees in accordance with their norms and practices that are consistent with the intent and purposes of the legislation;

· Establishment of a Permanent National Peace Commission with the Mandate of developing and overseeing a peace education curriculum and promoting the culture of peaceful conflict resolution in line with the provisions of the Constitution;

· Convening of a National Unity Conference within a reasonable time after the peace agreement to enable Ugandans to dialogue about the conditions that assure the country unity and avoid conflicts that seem to have become a feature of Uganda’s political history.

· Establishment of Institutions and Mechanisms for Early Warning, Prevention and Resolution of Conflicts to be used whenever situations arise for renewal or initiation of conflicts in the country.

· In addition to the above recommendations of the Council, it is suggested by these researchers that Parliament should domesticate the Rome Statute so that the Special Court that is now taking shape can collaborate better with the International Criminal Court in the implementation of its mandate, which must include the prosecution of serious crimes defined in articles 7 to 9 of the Rome Statute.

The Council was of the opinion that any peace agreement that focuses in a one-sided manner only on military aspects and ignore the wider issues such as the need for democratisation would flounder. They saw a need for the government of Uganda and the rebels of the Lords Resistance Army to incorporate the proposal for alternative justice mechanism into the comprehensive peace agreement.  These proposals were however brought to a rude halt and suspension when Joseph Kony failed to show up on the DRC-Sudan border on the 10th April 2008 to sign the Final Peace Agreement. The Uganda government that had said “Plan B” would be resorted to should the LRA not sign the deal, later softened its voice after discussing the matter with President Salva Kiir of the GoSS, who said that the peace process should not be abandoned but that new avenues should be found to give the kind of clarifications which Kony had asked for when he did not turn up to sign the agreement. The next step is unclear.

The case of the conflict in Kenya offers another opportunity for the ICC to work together with the Kenya government to define better the role traditional systems of justice and mechanisms of conflict management to be developed and implemented. This is because, despite the recommendations of the Waki Commission Report on the post-election violence, the answer to the conflict lies in the reconciliation of the communities on the basis of addressing the underlying causes.

PART SIX

CHAPTER EIGHT

THE ROLE OF ‘TRANSITIONAL JUSTICE’ AND ITS LIMITATIONS

(a) What is transitional justice?

The collapse of a democratic order in most countries of post-colonial Africa, Asia, Latin America and former Yugoslavia, gave rise to dictatorships and internal wars and conflicts. Consequently, this had led to a series of practices aimed at addressing the consequences of the failure of the state to protect the people from a violation of their basic human rights. These practices have come to be referred to as ‘transitional justice,’ which has been defined by the United Nations as:

“The full range of processes and mechanisms associated with a society’s attempts to come to terms with a legacy of large-scale past abuses, in order to ensure accountability, serve justice and achieve reconciliation. These may include both judicial and non-judicial mechanisms, with differing levels of international involvement (or none at all) and individual prosecutions, reparations, truth-seeking, institutional reform, vetting and dismissals, or a combination thereof.
”
This definition itself is problematic because it is an abstraction of the various experiences that have emerged in this crisis in different conditions and with different consequences, which in fact present challenges rather than solutions. As Nelson Mandela observed in his forward to the 1995 three-volume book entitled: Transitional Justice edited by Neil J. Kritz, while transitional justice has, in these countries where it was attempted, signified new hopes and aspirations: “it has at the same time brought into sharp focus the difficult choices that these countries would have to make on their road to democracy and economic progress.” 

Basing his own observations on the same theme, Alex Boraine [2006]
, one of the strong advocates of transitional justice, observes that despite the fact that the concept of “traditional justice” has become a very widely accepted term, “there nevertheless remains confusion about the concept.” He adds that while the word ‘transition’ is itself readily understood, in that it signifies that the “old order is dying but that the new order has yet been born,” nevertheless the ‘passing’ or ‘passage’ from the one to the other “is often precarious.”  Drawing from a definition of the Shorter Oxford English Dictionary of Historical Principles, he further observes that a country in transition is a country, “which is emerging from one particular order and is uncertain and unsure as to how to respond to the challenges of the new.”  These challenges involve the nature of the new direction on the one hand, and the problem of ensuring a sustainable peace so that democracy and economic progress can be sustained on the other [p.24].


Boraine, however, believes that the real problem is the understanding of the concept ‘justice’ in the ‘transition.’ He notes that while justice is often referred to as ‘retributive/distributive’ or ‘restorative,’ or even economic or social, these perception themselves become controversial when they are juxtaposed in the context of the ‘transitional’ changes. Therefore for people who are committed to criminal justice, “there is a suspicion that ‘transitional justice’ may be less than real justice, which should be very carefully defined in case it detracts from the strength and legitimacy of criminal justice, both domestically and internationally [Ibid].” Boraine argues that in fact the experiences of transitional justice already suggest that ‘transitional justice’ is not contradictory to criminal justice: “It is simply a convenient way of describing the search for a just society in the wake of undemocratic, often oppressive, and even violent, systems. Therefore, rather than detracting from criminal justice, ‘transitional justice’ offers a deeper, richer and broader vision of justice, which seeks to confront perpetrators, addresses the needs of victims and assists in the start of a process of reconciliation and transformation” [p24-5].

(b) The implications of the implementation of transitional justice


This discussion of Boraine brings us to the understanding of what is involved in talking about transitional justice. It alerts us to the possibilities of engaging the process aimed at reconciliation, but at the same time it does not tell us how the ‘transformation’ from the old order to the new can take place. Transitional justice seems to alert us to the need to face the reality that the old order was unsustainable, pointing to a new discourse towards a new just society that takes into account all forms of justice and not just one aspect of it, which privileges criminality over other possible responses that can redefine justice.


Drawing on the experience of those who have worked in the Special Court in Sierra Leone, Boraine further observes that international attempts at securing justice reflects very real political compromises. The establishment of international courts and tribunals is ‘a pale substitute’ for preventive action, which aims at prosecuting some and not all the violations of human rights and crimes that in a way constitutes realpolitik in another form: He adds:

“So whilst international criminal law offers a measure of personal culpability in the face of grotesque crimes, there are limits to what it can achieve and the horror of Darfur suggests that it is not the deterrent that most of us had hoped for. Further, there are considerable political restraints” [Ibid: p.25].


Therefore for retributive/adversarial justice to be legitimate in the eyes of the people to whom it is addressed, it must be seen to be part and parcel of a package of a system of justice that goes beyond criminality. Furthermore, it must apply to everyone and must not be selective. For instance while the ICC, for its part, labours to enforce “international justice,” it does so against strong US opposition and cannot apply these laws universally to fully half of the countries of the world, including states such as Russia, China and Sudan, which suggests, according to Boraine, that “whilst criminal justice is extremely important, societies in transition need other instruments and other models in order to supplement one form of justice” [Ibid].



Boraine proposes a ‘holistic’ approach to transitional justice “which attempts to complement retributive justice with restorative justice, and which is both retrospective and prospective.” He suggests five ‘key pillars,’ which amplify a holistic approach that he thinks can contribute to tolerance and respect for each other’s work as human beings. These five key pillars include: 

(a) Accountability, which must hold those who hold power to be accountable to the rule of law and where those who commit breaches are subjected to prosecution; 

(b) Truth recovery through non-judicial means. This has been tried in truth and reconciliation commissions with varying degrees of success. Its main purpose is the recovery of truth by documenting and analysing the structures and methods that were used in carrying out illegal repressions, taking into account the political, economic and social contexts in which the violations occurred; 

(c) Reconciliation, whilst it is connected with different kinds of understandings, including the religious, should be aimed at seeking peace in which victims of the repressions can see that their grievances are being addressed and their silence being broken. This can begin where the perpetrators are held to account, when truth is sought openly and fearlessly and where institutional reform commences and the needs for reparations is acknowledged and acted upon. But this process is often hindered by the denials of political leaders concerning their own responsibilities and the failure of the states. This makes it difficult for real reconciliation to take place on the part of the citizens; 

(d) Institutional reforms, especially when they take place in the spirit of the political leaders accepting their responsibilities, can be beneficial in the process of reconciliation. In that case the reforms should be at the very heart of the transformation. It must lead to the vetting of the former repressive security establishment so that the new order is rendered accountable;

(e) Reparations, which must address the concerns of the victims and not the concerns of the states as in the past. Reparations must be an expression of the tangible manifestation of the state to remedy the harms they had suffered. This need cannot be addressed by the exercise of criminal justice, which addresses the needs of the state if it is democratic and not the needs of the victims. These reparations must also be seen as part and parcel of the process of the transition to democracy. Thus to achieve reconciliation through reparations, there has to be a creative combinations of legal, political, social, and economic approaches.

This brings to the fore John Rawls’ Theory of Justice [1971].
 According to his theory, in a democratic society ‘justice’ refers to the two principles, which must primarily apply to “the basic structure of society.” The first of these principles is that each person must have an equal right to the most extensive basic liberty compatible with a similar liberty for others. The second principle is that social and economic inequalities are to be arranged so that they are both (a) reasonably expected to be to everyone’s advantage, and (b) attached to positions and offices open to all. These two principles are to govern the assignment of rights and duties and to regulate the distribution of social and economic advantages. They presuppose that the social structure of society can be divided into two or less distinct parts, the first principle applying to the one, the second to the other, distinguishing between those aspects of the social system that define and secure the equal liberties of citizenship and those that specify and establish social and economic inequalities:

“The basic liberties of citizens are, roughly speaking, political liberty (the right to vote and be eligible for public office) together with freedom of speech and assembly, liberty of conscience and freedom of thought; freedom of the person along with the right to hold (personal) property; and freedom from arbitrary arrest and seizure as defined by the concept of the rule of law. These liberties are all required to be equal by the first principle, since citizens of a just society are to have the same basic rights” [p.60-61].


The second principle applies to the distribution of income and wealth and to the design of organisations that make use of differences in authority and responsibility, or chains of command. While the distribution of wealth and income need not be equal, it must be to everyone’s advantage and at the same time, positions of authority and offices of command must be accessible to all. One applies the second principle by holding positions open, and then, subject to this constraint, arranging social and economic inequalities so that everyone benefits. These principles, Rawls adds, must be arranged in a serial order with the first principle coming prior to the second, The ordering means that a departure from the institutions of equal liberty required by the first principle cannot be justified by, or compensated for, by greater social and economic advantages. The distribution of wealth and income, and the hierarchies of authority, must be consistent with both the liberties of citizenship and equality of opportunity. A theory of justice therefore depends upon a theory of society, so that what is regarded as injustice “is simply inequalities that are not to the benefit of all” [Ibid].


This explication of the liberal theory of justice is fitted to a liberal theory of society in which the rules of what is regarded ‘unjust’ are well defined. In this context, the problems raised by Alex Boraine come in focus in examining what ‘transitional justice’ can mean in the context of an illiberal society that has been dominated by a dictatorship or a regime of violence where no rule of law was applicable. In such a situation, how can justice as defined by Rawls be realised, or are we in fact talking of a different regime of justice in a transitional situation?


Although it is argued that the Rome Statute is to promote international law, there is also the fact that international law has to be enriched by new human experiences, and the period in which we live today calls for creative and innovative responses to an otherwise chaotic international order in which states are the main perpetrators of crimes against humanity, including genocide. In these societies, the principles that Rawls enunciates are non-existent. Therefore applying the logic of the theory of justice that is befitting a liberal democratic society that Rawls has in mind out of its context, is the same thing as criminalising the politics in these illiberal societies. Adopting the Nuremberg principle of prosecuting the top members of the groups that committed serious crimes in the hope that this will deter future perpetrators and combat impunity is not borne out by the experience of the recent internal but internationalised conflicts because they are being applied to a different kind of society. 

There is therefore a clear need to combat impunity while at the same time ensuring that the root causes that lay behind the conflict and/or the repression are addressed comprehensively. If this is not done and there is not lasting peace, it obvious that conditions that generated the conflicts in the first place will recur. One fundamental precondition for achieving this objective is to ensure that the undemocratic regimes that created conditions for conflict and war are terminated so that a real basis for legal accountability and political accountability are established. This requires that all perpetrators of serious crimes both from the rebel ranks and the government ranks are submitted to a democratic accountability that is legitimate and responsible-otherwise the ICC will find itself in the position of being used by one party to the conflict and that party is more likely, as we have seen above, to be the regime in power, which wishes to protect itself and its agents from prosecution. Unless the ICC can assure citizens that it has the capacity to investigate all sides of the situation, it cannot claim the legitimacy to act on behalf of the victims or survivors of the criminal actions of the illegitimate regimes.

(c) The deepening of democracy not institutional reform

As we saw above, the ‘transitional justice’ from dictatorship to democracy in the 1980s and 1990s was one of the ways in which the regimes of military dictators set the terms for their softening their grip on power by conceding a return to civilian based multiparty system. They retreated in some orderly manner with their newly won privileges and a protection from prosecution. This was partly due to the weakness of the mass democratic movement in their organisational capacity although the movement was able to shake these regimes in the struggle for democracy in what Samuel Huntington characterised as the “Third Wave” democratic movement in the Third World countries. 

The problem was that this was achieved at a price and this price took the form of the dictators setting conditions for their retreat. This had the implication of setting limits to the range of policy options, which the successor elected regimes would have in carrying out the institutional reforms. This in many cases thwarted the deepening of democracy that was necessary in order to establish a regime of democratic accountability. Because of this, there emerged a number of principles defined from outside intervention, which accommodated this partial civilian success and these became part of what has been called ‘transitional justice’ including the international law regime that the ICC and other international bodies have been assigned to carry out. 

As a result ‘transitional justice’ was promoted by an expanding array of actors, mainly from external sources as a basis for democratic change and domestic reconciliation. They juxtaposed their solutions and clothed them in local-cultural jargon. A number of new specialised organisations and institutes sponsored comparative research or training in transitional justice as part of their programmes to advance this new ideology. Several United Nations departments were involved in developing truth commissions and international criminal tribunals based on some experiences in Latin America. These institutions included the International Centre for Transitional Justice in New York, the Harvard Project for Justice in Times of Transition, the Transitional Justice Project at Notre Dame School of Law, the War Crimes Study Centre at UC Berkeley, the Transitional Justice Institute at the University of Ulster, and the Institute for Justice and Reconciliation in Cape Town
. 

The UNDP renamed its Justice and Security Sector Reform Team the “Security Sector Reform and Transitional Justice Unit.” Germany and several other western countries proposed a UN sponsored “Justice Rapid Response Initiative,” to provide failed states with expertise and materials in the field of transitional justice. The United States also became active in promoting transitional justice and became the primary impetus behind the creation of ad hoc international criminal tribunals for Rwanda and the former Yugoslavia (ICTR and ICTY). It also continued to support international tribunals developed for Sierra Leone and East Timor, but opposed the establishment of the International Criminal Court (ICC). 

For many years, the U.S. Institute of Peace funded research designed to evaluate and promote transitional justice in a number of countries resulting in a three-volume comparative study on ‘transitional justice practices entitled: Transitional Justice edited by Neil Kritz of the United States Institute for Peace-USIP. Later, USAID’s Office of Transition Initiatives claimed as one of its central objectives, the promotion of “national reconciliation and conflict resolution” by discovering the truth of what happened during the conflict and supporting public acknowledgement of crimes committed. Although transitional justice advocates were divided on a number of major issues, such as the future role of the International Criminal Court, the legitimacy of amnesties, and the relationship between truth commissions and prosecutions, they shared the common view that official investigation of systematic abuse and repression would contribute towards domestic reconciliation and to future respect for human rights. Some went further to suggest that transitional justice was necessary for reconciliation. Former Secretary of State, Madeleine Albright, advanced this view in arguing that establishing the truth about what happened in Bosnia was essential to national reconciliation
. 

In this context, the concept “reconciliation” remains highly contested. It was generally accepted to mean the establishment a political community but without a clear understanding of its preconditions. Although ‘reconciliation’ is commonly cited as the primary goal of transitional justice, “transitional” justice invokes the goal of transitioning to democracy, as framed in debates on ‘third wave democratisation.’ Historically, reconciliation became a goal of human rights leaders, such as José Zalaquett and Nelson Mandela, as they came to identify it as a precondition for democratic change. Reconciliation has therefore been conceptualised in ways that incorporate features associated with democratic politics with some claims of cultural specific practice such as ‘Ubuntu.’ Whereas minimalist conceptions of peace might refer to the “absence of large scale organised violence or war and the extremely low probability of the resumption of war, minimalist conceptions of reconciliation have been associated with the principle of democratic reciprocity among conflicting parties or between the governors and the governed. More expansive conceptions of reconciliation typically incorporate a range of features associated with democracy, including tolerance of political and ethnic diversity, rejection of racial or ethnic stereotyping, and respect for human rights, but without defining the economic conditions under which they can be realised. 
The ‘transitional justice’ approaches, as defined above, have therefore been applied solely from legal and political frameworks, without addressing the social and economic aspects. Among these new principles of ‘transitional justice’ is the obligation that successor governments must undertake to address the needs of victims as well as ‘vetting’ the old regimes to ensure that the perpetrators of the crimes are sorted out of their official positions. These obligations, however, imply a high level of legitimacy on the part of the new government, which has emerged out of the turmoil in the balance of political power that is far from being even vis-à-vis the old order. 

Indeed, in order to embark on these ‘reform’ of institutions, the new regimes relied on financial handouts from the very countries that were promoting ‘transitional justice’ and defining its parameters. These countries were subjected to ‘conditionalities’ from the World Bank and the International Monetary Fund (IMF) as well as from the ‘donor’ community, such as the US, which demanded that any country supporting the ICC in relation to the US would not receive US economic aid. After 9/11, those who joined the ‘Alliance of the Willing’ in the illegal US war against Iraq were favourably treated because they were required to give support to the ‘war on terror.’ In these conditions, new regimes, such as those led by the ‘new breed of leaders’ such as those in Uganda, Ethiopia, Eritrea and Rwanda, were favoured although they were committing new crimes, including new forms of genocide in reverse significantly they did not face any sanction from the US or the EU countries since they did not want to offend the US.

In these conditions, the narrowly defined ‘transitional justice’ could not make much progress as new crimes in countries such as the DRC continued to be committed. In South Africa where it was claimed that ‘reconciliation’ had been achieved, continued to suffer the legacies of inequalities of the apartheid era. The majority of the people who felt that democracy meant creation of employment opportunities and the redressing of the land question, felt betrayed by the ‘reconciliation.’  Democracy was increasingly defined in terms of ‘delivery’ and not just legal rights. In this situation, it became difficult to carry out meaningful ‘institutional reforms’ to move the ‘transitional justice’ agenda beyond certain limits. In these circumstance, ‘third wave democratisation’ in countries such as Argentina (1984), Uganda (1986), Chile (1990), Ethiopia and Eritrea (1990), and Rwanda (1994), begun to witness new human rights abuses and violations that compounded the old ones.

What was in fact required in conditions where ‘truth recovery’ was severely conditioned by situations of inequality was a commitment to democracy by all countries and the adoption of new economic and social programmes to support the ‘reform’ agendas. Where democracy under conditions of late capitalism thrived on competition, conflict and growing inequality, it became contradictory to expect that the ‘new third wave democracies’ could carry out a successful institutional reform to provide stability so that they could move forward to a new situation where the lives of the majority would change. ‘Transitional justice’ became unrealisable and it became a situation of transition without end.

(d) Beyond transitional justice

In order to move forward beyond the ‘transition’ it is absolutely necessary to overcome and go beyond the existing structures and meanings of democratisation, which will involve at its core, processes of not just institutional reform, but more importantly, new institutional democratic arrangements. In this way the survivors of the dictatorships and human rights violations would be strengthened so that there is a complementary and inclusive organic link between peace, reconciliation and justice. As the Office of the United Nations High Commissioner for Human Rights in Uganda-OHCHR
, has pointed out in relation to the on-going peace process in Uganda:

“Institutional reform in the post-conflict context seeks to transform public institutions that violated human rights and served the partisan interests of a few to those that ensure respect for the rule of law and protection of human rights. It seeks to enable institutions to become credible institutions to provide domestic criminal accountability for past abuses but also to deter future ones” [OHCHR, 2007: 7].


But how do we achieve this when those who commit new violations of human rights continue to hold power and frustrate all efforts at meaningful reform? OHCHR adds that traditional and customary practise for accountability and reconciliation may often constitute an important complement to truth-seeking processes and legal proceedings. For victims of atrocities, traditional justice measures add an option for a community-based system of accountability, “reinforcing their sense of ownership of the process at stake.” OHCHR adds that: “It can help victims’ healing process to experience that perpetrators are held accountable by the very same community that was targeted, following familiar norms and traditions” [Ibid]. They add that traditional practices such as those carried out in the northern Uganda communities, which emphasise mediation of truth, acknowledgement of wrongdoing and forgiveness, “have raised the possibility of incorporating these community-based practices as a form of restorative justice:” 

“These processes focus on healing victim’s wounds, repairing the harm done to community and helping offenders to understand the obligation to abide by the law. It involves all stakeholders and provides opportunities for those most affected to be directly involved in the process of responding to the harm caused” [Ibid].


OHCHR acknowledges that one of the main challenges with traditional justice mechanisms is guaranteeing the rights of victims, witnesses and perpetrators, since traditional methods may be difficult to monitor and resistant to change or may be counterproductive if the rights of the vulnerable are not respected. It is therefore necessary that these mechanisms also be subjected to the requirement to maintain basic human rights standards and are not seen as a substitute for formal judicial processes in the case of perpetrators of serious crimes under international law. In addition, they may find it difficult to deal with situations involving mass crimes, beyond their capabilities. This is why the institutional reform also requires that traditional institutions also be open to new forms of institution building that can complement their capabilities in a learning way. This constitutes completely a new agenda that must go beyond existing ‘transitional justice’ mechanisms and institutions.


With this precaution in view, the Uganda Human Rights Focus
, which is a community-based organisation partnering with the Human Rights Watch, points out that in the post-conflict situation in northern Uganda, it is imperative that traditional authority be complemented in its role by working closely with grassroots local government structures, including local courts, say, in the area of victims’ entitlements to land: “We believe that neither mechanism alone is adequate to problems arising during the return, and that for now the two should be brought together” [HTF, 2007: v].  

In such a case grassroots local government courts could be professionalised and expanded through mandatory participation of elders and Rwodi Kweri (traditional chiefs) as well as women and youth leaders. Alternatively such local government land committees could be created to incorporate traditional authorities and women and youth leaders as decision-making members. The traditional institutions are also advised that with the involvement of women and youth leaders, it should be possible to address the threat of exclusion faced by those who might be seen as being unwelcome by their clans, especially in land allocation when they return from the rebellion. In the same way, the working together by the local government structures with informal institutions such as the elders will ensure their accountability to the community.

The reform of existing institutions and the formulation of new ones at a grassroots level is the key to democratising the state institutions, which have tended to operate as if they were in a cultural vacuum. This is the consequence of the post-colonial state inheriting a system that was averse to the African traditional systems. As Gellner had remarked these (post-colonial) states in Africa: “neither perpetuate nor invent a local high culture . . . nor do they often elevate an erstwhile native culture into a new, politically sanctioned literate culture, as European nationalisms had often done.” He added that the political elites in these states had persisted in using an alien European high culture as a basis of their rule as well adopting alien norms to be the basis of their laws
. This imposition has to be corrected if we have to embark on a completely new approach to ‘transitional justice’ processes and beyond those that are implied in the Rome Statute. Indeed, this is the demand of the communities in which crimes were committed.

According to the Human Rights Focus, in the case of northern Uganda, there has to be a ‘humanitarian accountability’ in which information flows from government and International NGOs and local NGOs to the communities for the sake of transparency, just as there must be a flow of information from the people to the government and the NGOs “so that the latter can make their planning and implementation popularly responsive and accountable” [op. cit. 18]. Instead of the existing situation where the technical experts in both government and NGOs put the ‘efficient delivery’ of aid through technocratic arrangements above the democratic accountability of the aid providers:

“It is the humanitarian aid industry’s faith in technical expertise, not democratic decision-making or even the political process, as leading to the most efficient delivery of aid that gives rise to the assumption that democratic accountability hinders the efficient delivery of aid. However, we argue that this assumption is unacceptable from a human rights perspective and that it is not supported by the evidence” [Ibid: 19].


The consequence of this anti-democratic ‘humanitarian assistance’ tends to reinforce the anti-democratic approaches within the state institutions, which were responsible for the breaches of human rights in the first place and results in the marginalisation of the powerless communities even more. These kinds of approaches result in flawed implementations of aid and governmental programmes that end up not solving any problem. Instead of adopting this technocratic approach, the idea is for the government and the aid agencies and NGOs to endeavour to engage with ‘multiple interlocutors’ within society, and to have in place ‘overlapping and different methods of assessment, consultation, implementation, monitoring, and evaluation so that checks and balances come into play at every stage” [Ibid: 20].

This approach highlights the roles to be played by the different sections of the community-both old and new, especially the organised sectors and those with legitimate authority such as women’s groups, youth groups, farmer’s groups, and traditional elders. This means moving a way from the old anti-democratic ways of doing things to “an accountability paradigm” based on dialogue in public meetings. This paradigm entails reaching decisions through mutual deliberations instead of through technical-bureaucratic processes that are hidden away from the people concerned thus disempowering them. 


But for this ‘accountability paradigm’ to take shape and become a reality, there has to be institutionalisation of the new roles and responsibilities that can guarantee them. These must be built into the activities of resettlement of those returning from camps to their original abodes as well as the returning rebel soldiers. The institutionalisation that is demanded must also take into account that the war had both negative and positive sides; that people who had been disempowered within the traditional structures in the villages such as women and the youths had been strengthened by their new roles in the displaced peoples camps. The women were forced to form their own women’s organisations to deal with the problems of camp life such as micro-finance groups and informal trading structures. The same had happened with the youths. These newly empowered actors will be faced with demands (either by the husbands or fathers) to abandon their new influences in society on return to the villages. 

Instead the programmes for the implementation of the return of the communities into the villages must take these changes into account and ensure that the new empowered groups play a role in the implementation of the resettlement and rehabilitation programmes. This will mean that not only governments, NGOs or international agencies, but traditional authorities will also have to accept change, as their roles are redefined and strengthened in new ways through the implementation of these programmes. This is the only way  ‘transitional justice’ can be achieved but in conditions in which processes are set in motion for society to move towards a ‘restorative justice’ taking into account the needs of the local communities, the new national/federal state and the international community.

CHAPTER NINE

TOWARDS A RESTORATIVE SYSTEM OF JUSTICE IN INTERNATIONAL LAW

What is Restorative Justice?


Restorative justice is defined as a response to crime that focuses on restoring the losses suffered by victims, holding offenders accountable for the harm they have caused, and building peace within communities. Restorative justice, therefore, is a different way of thinking about crime and responses to crime. It focuses on the harm caused by crime with a view to repairing the harm done to victims as well as reducing future harm by preventing crime. Restorative Justice requires offenders to take responsibility for their actions and for the harm they have caused and seeks redress for victims, recompensed by offenders and the reintegration of both within the community. The African communities take the restorative justice a step further by participating in contributing to the need for compensation, restitution, reparation and rehabilitation. Rituals are normally used to reconcile the offender and the victim by requiring them drinking from the same calabash or by eating from the same the same plate. This promotes reconciliation between the parties to the wrong committed.

(a) The African context

In the African understanding of justice, a person who commits a crime does so because there is something wrong that has occurred within the society, which led to the commission of the crime. According to the Acholi philosophic discourse, a situation becomes piny rac, in the words of Okot p’Bitek, the Acholi poet and philosopher, when “the whole thing is out of hand, that the entire apparatus of the culture cannot cope with the menace any more
.”  The Swedish anthropologist, Sverker Finnström, who quotes this passage, interprets it as saying that at this stage, “the conflict is beyond immediate and local control.” He adds that this can be understood “as the expression of lived uncertainty and existential crisis”
. In expressing the loss of understanding of what is really happening, pin rac expresses the agony of the elders who, as custodians of Acholi culture, found themselves at a loss since the Acholi culture had becomes disoriented due to the conflict that had gone beyond their understanding. This, according to Okot p’Bitek, was because “the entire apparatus of culture cannot cope with the menace any more.”


The objective of restorative justice in most societies is to restore social relations in society and establish new balances that can enable people in the communities to regain control over their lives on the basis of acceptance by the perpetrators of responsibility for their wrongful actions (‘crimes’), reparation and reconciliation. It means restoring a new sense of security; restoring dignity within the society and creating a new harmony that can enable society set new rules for the social relations. It also means restoring within society a feeling of justice that the whole community feels comfortable with. 


In the countries we have studied in which conflict and war occurred, we have seen that such piny rac occurred. In Uganda, there had been a series of conflicts between the different sections of the community due to lack of good leadership and marginalisation of parts of the country, especially those in the north and east of the country. Due to the politicisation of ethnicity by the political class, a view emerged that the political class from the north had ‘dominated’ the politics of the country and that the ‘southerners’ had as a consequence been ‘dominated’ by them. A war that occurred in ‘Luweero Triangle’ waged by the National Resistance Movement-NRM resulted in the collapse of the government of the ‘northerners’ led by Milton Obote and later by Lutwa Okello and the victory of the NRM in 1986. This led to another conflict emerging in the north against the government that had taken power and it is this war that spread to Sudan compounding the internal conflict. It is this twenty-year was that gave rise to the Juba Peace Talks between the government of Uganda and the rebels of the Lords Resistance Movement led by Joseph Kony that was the subject of the research.


This report puts forward ways in which restorative justice can move a step forward beyond transitional justice, as an integration process in which elements of traditional systems of justice can be brought together with principles of international humanitarian law. One of the fundamental objections to such an attempt would be that traditional systems of justice are local in their coverage and conception. We want to dispose of this objection by pointing out that all human cultures have some deep-seated restorative traditions in them. Nor is there a culture without retributive traditions. Retributive traditions once had survival value. History shows that cultures, which were timid in fighting back against aggressors, were often wiped out by more determinedly violent cultures. Modern dominant cultures however place more emphasis in retributive systems because risk analysis is placed above all on other considerations. Yet restorative justice is a very ancient and yet desperately needed truth. 

This is why in drawing attention to the ancient African-Egyptian philosophy of Ma’at as being behind African systems of reconnecting through memory was important because it enables us to understand the need for restorative justice as an ancient African practice, which is being revisited. We noted that Ma’at, according to the texts of the Middle Kingdom, was a way of establishing a connection between doing-something-for-another and the human capacity for recollection. These texts further emphasized the temporal dimension of connectivity of human action brought about by ma’at. Memory and mutual supportive action belong together: one is a condition for the other. Memory creates the space in which social action can unfold, while forgetting is synonymous with inability to act, or in the Egyptian language, with ‘sloth/inertia.’ Without the past there is no action. Without memory there can be no conscience, no responsibility, and no past. 


These values of restorative justice are now part of the world's great religions, which recognise that the need to pursue restorative justice as a universal value. Ultimately, those political leaders will find that they will have to reach an accommodation with the growing social movement for restorative justice, just as they must with the great religious movements they confront. One of the institutions that require immediate transformation is the State.

(b) The global context

Thus, restorative justice came to be viewed as part and parcel of the system of justice, which included retributive justice. Hence, the restorative justice system we propose is one that is culturally diverse, that accommodates a rich plurality of mechanisms of justice in pursuit of the truths. It should be able to function in the diverse localities where the practices appear. Punishment should not be the only measure of a just society. There are other needs and requirements that have to accompany it. Punishment must also be contextualised under restorative principles. It means the need to begin to build transformative institutions, institutional structures that do not impede the consolidation of democracy and establishment of a culture of human rights. Such a transformation must be multifaceted and be able to incorporate the need for consultation to realise the goal of a just society. Boraine therefore proposes a holistic approach to transitional justice, “which attempts to complement retributive justice with restorative justice, and which is both retrospective and prospective” [Boraine, 2006: 26]. It is with this in mind that the drafters of the Rome Statute envisioned the ICC as a vehicle for promoting both redistributive and restorative justice.

The traditions of restorative justice can be found in all the world's great cultures, including the African ancient philosophies manifested in the ancient Egyptian civilisation.  Modernity imposed from Europe has led to some of these traditions being sidelined and put under attack during the past two centuries. Everywhere in the world, restorative ideals have suffered serious setbacks because of the globalisation of the idea of a Westphalian style of a centralised state that takes control of justice and rationalises it into a punitive legal regime. Modern polities strengthened themselves by taking control of the legal process. They coupled it with a punishment regime as part of the socialisation of the people within the centralised nation-state systems and strengthened the power and legitimacy of modern rulers. Modern institutions such as the police, the courts and the prisons became an essential part of the system. 

But these systems were sometimes abused and at times proved a threat to their legitimacy. This enabled the political opponents of the system to institutionalise certain principles of fairness and equity into the state system. This enabled certain ideas from the restorative justice to be adopted to complement adversarial ones.  The pretence that the state punished crime in a consistent, politically even-handed way was part of the legitimation for democratically centralised justice. The key elements of European and North Atlantic criminal justice that have globalised almost totally during the past two centuries is the idea that crimes are committed against the state, which has the power to punish the infringers. This undermined the older ideas that crimes were committed against God or against the victims in the community, implying the need for reparations. To enforce this new power, the state was granted a monopoly of weapons of violence such as guns to enable it to prevail if opposed by individuals or groups.  

Abolitionists and restorative justice theorists have continued to challenge this version of centralised power as retrograde. However, unlike the most radical versions of abolitionism, restorative justice sees the need for the preservation and transformation of the State as a watchdog of rights and concedes that the state should be able to impose some form of retributive justice for serious crimes. These ideas have persisted and from the 1970s, a ‘rediscovery’ of restorative justice has emerged amongst western scholars. Nils Christies in his article: “Conflicts as Property” which appeared in 1976, argued for the need to establish  “an alternative” to the penal system of punishment where the parties to a conflict would themselves play apart in finding a solution to the problem before them that would be oriented towards the victims and their needs and wishes. He pointed to the need to revitalise and strengthen local communities through an alternative way of dealing with conflict resolution. This would make possible reconciliation and reparation between the parties.

The other work that is often cited from this period is that of that of Howard Zehr who in a pamphlet entitled: Retributive Justice, Restorative Justice (1985), presented restorative justice as an “alternative justice paradigm” in opposition to the retributive justice system. In the pamphlet, he stressed the benefits to victims and offenders being able to assume active responsibility in making right the wrong done by repairing the harm they had caused. John Braithwaite book: Crime, Shame and Reintegration,
 advanced a theory ‘integrative shaming’ in which he suggests that the key to crime control was a cultural commitments to ‘reintegrative shaming’ of lawbreakers. It pointed out that societies with low crime rates were those that shamed offenders potently and judiciously. He noted that individuals who resorted to crime were those who were insulated from shame over their wrongdoing, if used productively. He further observed that shaming was more likely to be reintegrative in communitarian societies, where it resulted in low crime rates. In contrast, shaming that stigmatised offenders tended to make criminal subcultures to be more attractive and was crime producing. 

These differing views have contributed to a new understanding in the mainstream circles of the need for some elements of restorative justice to be adopted and put into operation. Indeed, some of the ideas from the restorative discourse have entered into the international human rights instruments and agreements. These ideas include the restoration of human dignity, injury to person or heath, damage to human relations, damage to relations in communities and emotional restoration. Some other ideas, which appear include concepts such as restoration of freedom, of compassion and caring, of peace, of empowerment, of self-determination, of a sense of duty as a citizen, and of values of mercy and forgiveness. These ideas have established a solid foundation on which a number of principles have been developed and to become the basis of the United Nations Draft Declaration of Principles of Restorative Justice in Criminal Matters, drawn mainly from the Claassen Principles. We reproduce below these 11 principles: 

1. Crime is primarily an offence against human relationships, and secondarily a violation of a law (since laws are written to protect safety and fairness in human relationships). 
2. Restorative Justice recognises that crime (violation of persons and relationships) is wrong and should not occur, and also recognizes that after it does there are dangers and opportunities. The danger is that the community, victim(s), and/or offender emerge from the response further alienated, more damaged, disrespected, disempowered, feeling less safe and less cooperative with society. The opportunity is that injustice is recognized, the equity is restored (restitution and grace), and the future is clarified so that participants are safer, more respectful, and more empowered and cooperative with each other and society. 

3. Restorative Justice is a process to "make things as right as possible" which includes: attending to needs created by the offence such as safety and repair of injuries to relationships and physical damage resulting from the offence; and attending to needs related to the cause of the offence (addictions, lack of social or employment skills or resources, lack of moral or ethical base, etc.). 

4. The primary victim(s) of a crime is/are the one(s) most impacted by the offence. The secondary victims are others impacted by the crime and might include family members, friends, witnesses, criminal justice officials, community, etc. 

5. As soon as immediate victim, community, and offender safety concerns are satisfied, Restorative Justice views the situation as a teachable moment for the offender; an opportunity to encourage the offender to learn new ways of acting and being in community. 

6. Restorative Justice prefers responding to the crime at the earliest point possible and with the maximum amount of voluntary cooperation and minimum coercion, since healing in relationships and new learning are voluntary and cooperative processes. 

7. Restorative Justice prefers that most crimes are handled using a cooperative structure including those impacted by the offence as a community to provide support and accountability. This might include primary and secondary victims and family (or substitutes if they choose not to participate), the offender and family, community representatives, government representatives, faith community representatives, school representatives, etc. 

8. Restorative Justice recognizes that not all offenders will choose to be cooperative. Therefore there is a need for outside authority to make decisions for the offender who is not cooperative. The actions of the authorities and the consequences imposed should be tested by whether they are reasonable, restorative, and respectful (for victim(s), offender, and community). 

9. Restorative Justice prefers that offenders who pose significant safety risks and are not yet cooperative be placed in settings where the emphasis is on safety, values, ethics, responsibility, accountability, and civility. They should be exposed to the impact of their crime(s) on victims, invited to learn empathy, and offered learning opportunities to become better equipped with skills to be a productive member of society. They should continually be invited (not coerced) to become cooperative with the community and be given the opportunity to demonstrate this in appropriate settings as soon as possible. 

10. Restorative Justice requires follow-up and accountability structures utilizing the natural community as much as possible, since keeping agreements is the key to building a trusting community. 

11. Restorative Justice recognizes and encourages the role of community institutions, including the religious/faith community, in teaching and establishing the moral and ethical standards which build up the community. 

(c) African systems of justice and restorative justice


A situation, which is emerging from this report, is one that challenges current dichotomies and dualisms that characterise the positivistic and analytical philosophical approaches to the understanding of law and justice. This arises out of the fact that western analytical philosophical epistemologies and paradigms, which inform social science disciplines and the humanities, tend to polarise realities instead of recognising the unities and complementariness that exist between them. This is what dialectics has meant for Western philosophical thought right from Plato and Hegel. Philosophically, we have to rediscover epistemologies that recognise unities and complementarities in relationships between humans and nature in general. The African belief systems, which we find represented in the basic ideas of concepts such as ‘Ubuntu,’ “Cieng,” or the need to take into account ‘reciprocal relations’ that guide peoples’ perceptions of themselves are crucially important in defining a comprehensive solution to global and local situations, which in African conditions, happen predominantly in rural conditions.


This realisation of combined ways of being and knowing has been recognised by researchers who try to use hermeneutic qualitative research methodologies in rural communities. A recent qualitative research that was carried out by the Office of the United Nations Higher Commissioner for Human Rights-UNHCHR-in Northern Uganda regarding the current conflict observed the problem of dichotomisation of issue as constituting a major barrier to comprehending the realities on the ground where conflicts occur. This research, which was aimed at discovering the victims’ perceptions of accountability and Transitional justice in the region, noted that:

“Discussions on the northern Uganda conflict have been dominated by analyses based on artificial dichotomies, including peace versus justice, local versus international responses to atrocities, and the population’s desire for forgiveness and reconciliation versus punishment. The effect of this polarisation has been to cloud debates about the most appropriate ways to address conflict and its aftermath, implying either/or choices, when combinations of these elements often better reflect popular perceptions and lead to more effective practical strategies. Furthermore, much of the analysis of the conflicts so far has focused on Acholiland, neglecting the situation in other affected regions (in the country).


Indeed the research revealed that the victims’ perceptions as to the most desirable solutions to the conflict were comprehensive insisting on the need to address several aspects of the conflict at the same time. They also revealed the need felt by the victims for different levels of transitional justice processes to address different levels of perpetrators and crimes. Local practices were perceived by the victims, as more appropriate only for cleansing and reintegration of low-level perpetrators while higher-level perpetrators of crimes should be handled at a higher level. The victims argued that major perpetrators such as Kony and Museveni should be prosecuted at a much higher level: “Such arguments reinforce the importance of perceptions of abductees’ dual victim-perpetrator identity for interpretations of appropriate transitional justice mechanisms,” noted the UNHCHR.


These restorative justice approaches to dealing with the complex conflict in the region as a whole revealed a local nuanced view of the restorative division of labour that reinforce one another, arguing that different actors should be involved in dealing with particular concerns. They claimed that the “wider community” should be the primary actor in transitional justice, especially mediating local disputes stemming from the conflict and reintegrating returned combatants. The role of elected community leaders was to guide the population through reconciliation processes and to facilitate economic development activities, while cultural/traditional leaders were expected also to help facilitate reconciliation, especially by overseeing local practices. 

Most victims interpreted the role of central government as providing the necessary environment for transitional justice delivered by non-state sources. In particular, they argued that government should create the environment conducive to transitional justice processes by developing a comprehensive socio-economic recovery plan for northern Uganda as well as maintaining security and general social services. In addition, the victims saw a role for the involvement of the ICC so long as this body cooperated with the local institutions to reinforce restorative justice. In short, the victims saw the need for both redistributive and restorative justice, but in a mutually reinforcing way. This view of the communities affected seem to be appealing for local justice practices that incorporates both local conceptions of justice as well as international perception and this is conducive for the development of domestic laws, international laws and international humanitarian laws that work towards restorative justice.

A number of areas suggest how the international criminal court can work closely with communities to promote restorative justice in the course of playing its role of investigating serious crimes to prosecute in appropriate courts of law as suggested by the Uganda consultations. A number of legal principles are beginning to emerge, which could be developed to create synthesis between principles of restorative justice and the existing international law and international humanitarian law as we have seen above. But to achieve this, there has to be a systematic de-dichotomisation of core political and legal concepts and institutions. Below are some of these core concepts and institutions.

1. Law versus Politics

The dichotomy between law and the humanities (and the social sciences) arose out of the gradual development of the ‘disciplines.’  However, even before the disciplines were developed law had already taken root in the teaching of law by the church and professional associations such as the Inns of Court in Britain. Law assumed a profile of its own under the positivist philosophy of John Austin in England as part of the struggle of the new utilitarian social forces against the natural law doctrine propounded under the feudal order. Increasingly however, the growth of social sciences and the distinction between them and the humanities placed law in an unenviable position of identity. This challenge brought the social sciences nearer to the humanities in university organisation. 

With the limitations of the social sciences disciplines have shown themselves to be real, the use of multidisciplinary and interdisciplinary approaches to research and knowledge production has come to the fore. Even these approaches have been challenged by the realisation that reality cannot under conditions of complexity be comprehended in a one dimensional way. These new challenges have proposed a ‘transdisciplinary approach to knowledge production, where issues are approached from multidimensional angles
. 


The challenge against positivism has also emerged within jurisprudence under the post-modern influence. The challenge came from the Law and Society Movement in the US, which argued against the Imperial Age law propounded by conservative and liberal theories. They created their own ‘counter-vision,’ which rejected the prevailing jurisprudential ideas in favour of an alternative conceptualisation of law, society, and scholarship. According to one of the supporters of this movement, Trubek:

“Where Imperial lawyers saw clean distinctions between law and society, knowledge and politics, an authoritative normative tradition and (some times) recalcitrant social structures, those who embrace the counter-vision blur these distinctions, recognise contradiction, and seek to cope with a complex and contradictory situation
.”

This group advocated a discursive approach to law, which recognises that social life is network of relation invested with differentials of power.  These relationships are constituted linguistically (or ‘discursively’) to describe and explain society and its social relations.  This approach argued that we couldn’t separate knowledge and understanding of social life from social life nor can we detach ourselves and our knowledge from society in the way astronomers separate themselves from the solar system. Instead, when we construct an account of society, we must contribute either to their reproduction or transformation. This challenge correctly states the case for the unification of knowledge and its integration in a new universal knowledge. This also affects the way we look at law and politics since these are viewed in a dichotomous manner.

2. Criminal law versus Civil law


The dichotomisation of crime and civil wrong has its origin in the monopolisation of violence and the right to punish wrongdoers by the modern nation-state. This was a continuation of the power of the feudal sovereign over the feudal state and the power of the sovereign to impose sanctions. However, the state has weakened in its capacity to maintain law and order and has at times become embroiled in the commitment of crime, especially in cases of internal conflicts. The failure of the state to maintain a just legal order has meant that it’s moral authority to punish criminals has been undermined. Already, continental European civil law systems allow civil claims to be entertained within the criminal cases and this seems to work well. In almost all traditional systems of justice, such distinction and dichotomy is unknown. 

Modern international human rights instruments currently recognise the rights of citizens and victims of state violence and violation of human rights to seek remedies and reparations from the state in case of such violations of law. The ICC has in article 75 recognised such a remedy to be a fundamental human right, and the discretionary powers conferred on the Court are not supposed to thwart such a right. Indeed, the same article states that the claim to reparations can be lodged within the prosecution process of the perpetrator.  The claim for redress is a civil claim, but it is heard in the criminal jurisdiction itself. Although different legal systems use different terminologies in regard to standards and burdens of proof in criminal and civil claims, almost all of them recognise a lower standard for the civil claims based on a ‘balance of probabilities.’  

In the ICC system under article 75 and the Evidence and Procedural rules, civil law claims can only be made after the completion of the criminal proceedings.  The Court may also order that claims may be presented to the Victims Trust Fund under article 79 when the claim has arisen too late in the proceedings. We have argued that awards of reparations by the Court may require the participation of the communities as to its magnitude and its use. In such a situation, it stands to reason that criminal and civil claims can be handled together, as indeed; it is already recognised under the Alternative Dispute Resolution (ADR) in countries where this approach is being used. Therefore the dichotomy between criminal and civil law should increasingly diminish so that an integrated system of law of the 21st century is elaborated.

3. Adversarial/Retributive Justice versus Restorative /Redistributive Justice

The adversarial system (or adversary system) of law is the system of law, generally adopted in common law countries, that relies on the skill of barristers representing the parties and a judge in a trial to determine the truth of the case. The inquisitorial system usually found on the continent of Europe among civil law systems and derived from Roman law and the Napoleonic code use a judge or a group of judges to investigate the case. The adversarial system is a two-sided structure that pits the prosecution against the defence. Justice is done when the most effective adversary is able to convince the judge/s or jury that his or her perspective on the case is the correct one. Some writers trace the adversarial process to the medieval mode of trial by combat in which some litigants, notably women, were allowed a champion to represent them.  This system has been criticized for its reliance on the skill of advocates to ‘twist’ the truth to their clients’ advantage and may not result in substantive justice. Retributive justice is a theory of justice that considers that proportionate sentence is a morally acceptable response to crime, regardless of whether the punishment causes any tangible benefits. But this is also criticised for its reliance on the principle of ‘eye for eye’ doctrine.

These approaches to justice are sometimes juxtaposed to the redistributive principles of justice, which require that equals should be treated equally and unequals should be treated unequally in proportion to the degree to which they are unequal. There are also several criticisms made against this approach, which is normally associated with socialist principles that stress equality in income to the libertarian principle that gives priority to individual freedom. But this dichotomy is false because it ignores that both principles can operate side by side so long as adjustments to the principles are made, which take into account the cultural contexts of the places where the principles are being applied. This is a restorative justice approach, which should lay stress on dealing with the wrong committed by involving the parties to wrong to restore the situation that prevailed before the wrong was committed. This approach is based on the principle that crime is primarily an offence against human relationships and that the objective should be to "make things as right as possible."

Adversarial justice has also resulted in the overwhelming of the courts with cases that take too long to try. The consequence is that courts are not able to deal with this increasing mass of criminal cases. This has led to increased cost and delay with self‑evident injustice being caused to individuals and hence a feeling of injustice. The other problem is that criminal litigation is particularly dependent on individual memory. Documents that can objectively refresh memory ordinarily play a small part in the usual kind of criminal case.  Witnesses must rely solely on their recollection.  When it takes more than a year, and sometimes three years, for a case to come to trial, memory becomes highly suspect. That is the inevitable human experience and it is well‑recognised by juries.  The consequence has to be that not infrequently the guilty are acquitted and less often (by reason of the presumption of innocence) the innocent are convicted.  In the United States, for instance, there are over two million people held in jails for long periods of time without trial or carrying out of capital stances. Hence, community unhappiness with the criminal justice system has increased. A recent study by the Commonwealth has shown that prisons in the developed world operate at 137 percent capacity while those in the developing world sometimes operate at 330 per cent capacity, revealing high levels of over-crowding in criminal detention institutions.

  Consequently, there is an increasing demand for a holistic approach to justice, which seeks to shift the focus of the trial from the battle between the lawyers to the discovery of truth by modifying the complex rules of evidence, encouraging the defendant to contribute to the search for truth, and requiring full and open discovery for the prosecutor. For defence lawyers, under current adversarial system, courtroom victory usually translates into obtaining an acquittal, and consequently they regard discovery of the truth as incidental or even irrelevant to this pursuit.  In most criminal trials, discovery of the truth is the last thing a defence lawyer desires. In such trials, the pursuance of acquittal of the guilty client and the avoidance of presentation of perjured testimony is admired as one of the greatest achievements of the advocate's art. The answer to this is a new system that can ensure speed of trial while ensuring that the truth will prevail and the restorative justice approach offers the best result that can integrate the process.

4. International law versus national law


This distinction, as we saw, lies in the way customary international law was thought out and the manner in which the Westphalia model of the nation state emerged historically. The centralised nation-state, unlike the fragmented feudal state, was essential to the organisation of the modern economy based on capitalist development. This centralisation of the state and the economy was taken to an even higher level by the emergence of the Bolshevik socialist state. Customary international law took shape as a necessary ideological justification of the nation-state being the constituent building block of international law. But the situation has been transformed with the increasing and continuing globalisation of the world economy. Improvements in telecommunications, transportation, and information technologies coupled with the erosion of national borders due to the forces of economic and political interdependence have weakened the nation-state. This transformation has also seen the rise of civil society and the rise and or resurgence of cultural identities as well as the emergence of non-state actors in national and world politics. 

These developments have created a set of dynamics that challenge the existing norms of international relations based on the nation-state and national sovereignty as key components of the contemporary situation. As D. W. Greig has argued "international law cannot exist in isolation from the political factors operating in the sphere of international relations
.” Thus, while changes have taken place in the way people inter-relate to one another in today’s world, customary international law has not moved to the same extent. New norms have emerged, which have no institutional basis. There are also new crimes, which the nation-state cannot singly deal with since some of these crimes such as drug trafficking; money laundering; and arms trafficking cannot be handled within nations. Thus, where there are breaches of the law such as these, customary international law has no established compulsory judicial systems for the punishment of such crimes nor is there coercive penal systems outside the existing nation states that can deal with the new perpetrators of international crime. The establishment of ad hoc tribunals and the new international criminal court has emerged in conditions of unexpected mass killings, ethnic cleansing, and genocide. There is need for an integrated development of international law that syntheses local, national, and global experiences and norms that are arising out of the new situation.

Thus although traditionally, states were the sole subjects of international law, this change in the political environment must lead to new changes in the international arrangements that recognises local experiences. The proliferation of international organisations over the last century and the enlivening of civil society and grassroots communities requires that these new actors must be recognised as relevant parties to international law. This change has been crucial and recent interpretations of international human rights law, international humanitarian law, and international trade law have been inclusive of corporations, and even individuals. These developments should inform the de-dichotomisation of international law versus national law and focus attention to an integrated system where the international works side by side with the local institutions.

5. International conflict versus national (or domestic) conflict


This dichotomisation is now superfluous in view of the increasing globalisation and complexity of relations of states and individuals within states. As pointed out above, a major reservation in the development of international humanitarian law relating to internal armed conflicts has been the reluctance of states to recognise belligerency within their own States. The reason behind this was that such recognition would elevate rebel movements to the status of a State, which would result in the demand that other States remain neutral between the warring parties. But the present intensity of conflicts within States and across borders has rendered such legal distinction between international and non-international armed conflict increasingly outmoded. What really matters now as regards legal regulation is not whether an armed conflict is international or internal, but simply whether an armed conflict exists per se
.
The solution to this distinction would be for the single body of international humanitarian law, like the ICC Statute and the Geneva Conventions, to incorporate articles to reaffirm that the application of laws of war to internal armed conflicts “shall not affect the legal status of the Parties to the conflict.”  To quote again the words of the judgment in Prosecutor v. Tadić 
:
“If international law while of course duly safeguarding the legitimate interests of States, must gradually turn to the protection of human beings, it is only natural that the aforementioned dichotomy should gradually lose its weight.
”
6. Justice versus Peace


Many civil society activists have recently advocated the search for peace before justice. Although it is important that peace be sought as a priority in order to ensure conditions for society to function at all, nevertheless there can be no dichotomisation of peace and justice for equally it can be argued that there can be no peace without justice. In order to overcome these two contradictory situations, it is necessary for an integrated thinking, which enables society to pursue peace, while not overlooking the need for justice. The Uganda peace effort of Juba has revealed that the society at large while favouring the traditional Mato Oput traditional justice system, at the same time recognises the need for retributive justice for the top leaders of the Lords Resistance Army and the Uganda Peoples Defence Forces, who have committed serious crimes against humanity. 

7. Justice versus Reconciliation

There is a further dichotomy that is normally created between the need for justice and the need for reconciliation. Yet these processes are in fact two sides of the same coin. The South African experience of truth and reconciliation has shown, at least in principle, that it is possible to pursue reconciliation process while also providing for the pursuance of justice where applications for amnesty are not accepted as a matter of course. Indeed, by ensuring that blank amnesty is not granted as a matter of course, an attempt can be made to isolate those cases that require amnesty, while ensuring the prosecution of those accused of serious crimes. Through this process of selective amnesty, a restorative process can be set in motion as is being proposed by the Uganda agreements on accountability and reconciliation, in which the government and the rebel groups agree to this principle.

8. Reconciliation versus Democracy


There can be no democracy in society without the institutions that can ensure the constant reconciliation of competing interests in society. Conflict occurs mainly because of the failure by institutions to ensure that the parties arrive at a just solution to their dispute. The courts alone cannot ensure that justice prevails in all cases as experience had shown that the courts tend to be overwhelmed by criminal and civil cases, hence the need for an alterative dispute settlement-ADR. Conceptually therefore, it should be understood as matter of reality that popular institutions of restorative justice that work constantly to promote understanding and dialogues to resolve conflicts while promoting reconciliation is an essential part of democracy in the post-conflict ‘transitional justice’ leading to restorative justice as a local and global value. It is the primary responsibility of the people who have caused conflict or harm to each other or to society to face the consequences of their actions and try to address the harm done. It is the duty of society at large to provide them with the opportunities and institutional arrangements to enable them to do so. This is the task of restorative justice.

9. Tradition versus Modernity


The false counterpoising of tradition to modernity causes much of the confusion that arises in the dichotomising of problems. Max Weber who was among the first to draw attention to this distinction was soon ‘disenchanted’ by his own theories. According to this Weberian dichotomisation tradition was considered “pre-state, “pre-rational” and “pre-industrial,” yet each age, including the industrial society, creates its own traditions as it marches forward or backwards. These dualistic sociological “grand theories” of modernity and tradition, were advocated by the US Social Science Research Council-SSRC in promoting the project on comparative politics under Gabriel Almond’s leadership between 1945 and 1963. With this dichotomisation, the SSRC tried to promote a model of ‘modernisation’ based on US liberal democracy and ideology for export to the rest of the formerly colonised world. At the same time, economists used the same dualistic models such as that advocated by W. W. Rostow on “Stages of Growth” based on the same evolutionary theories. As we all know, these theories and their application through “aid” have not lead to “modernisation” of the “traditional societies” nor have they led to liberal democracy-US style. Instead, they have resulted in dictatorships and failed states in those countries that tried to adopt them.  We are now at the stage where we recognize the role that can be played by traditional systems in moderating ideas about ‘modernity.’ This has been a long way in travelling the road in realising the falsity of dichotomisation of complex human relations, which must be corrected under a system of restorative justice, restorative medicine, and restorative society.

10. Political Rights versus Social Economic Rights


This distinction arose historically. Historically in common law countries, it was only civil rights that were recognised and even then only for ‘upper’ classes, especially under the feudal system. No political or social/economic rights were recognised. With the growth of democratic rights brought recognition  for political rights, but not economic rights. Indeed in some countries such as the US, equal rights were recognised even when slavery was still being practised. With the increasing human rights activism, political, social and economic rights were recognised and referred to as the ‘second generation’ rights in addition to the earlier civil rights. Therefore the distinction arose historically. Even then, under the liberal theory of the state, such a dichotomy was challenged and as we saw in Rawls theory of justice, an attempt was made to integrate civil rights and social economic rights.


The distinction has come under criticism with the failure of the state to guarantee the rights of its citizens so that the ‘transitional justice’ discourse has raised a criticism of this distinction demanding that such rights be recognised side by side. It is now widely held in the civil society movement democracy is not possible without economic rights and social rights. A demand is therefore made that the economic empowerment of the ordinary people is a precondition to political empowerment. In an integrated restorative justice system such a distinction should be dropped altogether and an integrated system of rights enshrined in all state systems.


This principle is well brought in Prof Amartya Sen’s book: Development as Freedom [1999]
 when he states that the substantive freedoms people should enjoy are those that promote their capabilities and competences. They also include what he calls ‘entitlements’ such as attempts to avoid starvation and undernourishment, curable diseases and premature mortality, as well as freedoms of being literate, able to participate in public life and in political processes. They also include having the possibility to work and to influence one’s work conditions and environments. He gives the example of poverty and points out that, poverty in this perspective is a deprivation of basic capabilities than just being a reflection of low income. 

The capability dimension also includes an institutional aspect, which adds to an individual’s dynamic character because individual capabilities depend on institutional set-up of society as well as on its political, social and economic arrangements. This means that when one tries to establish new institutions, one has to focus on how these new institutions will affect peoples’ capabilities. These new institutions also affect how people learn and how through learning they attain trust in new ideas that they learn, which is crucial for capacity building of social capital in a learning economy. Therefore, peoples’ freedoms in all those aspects that Sen draws attention to must be seen as part and parcel of the learning economy in a restorative just society.

11. National Security versus Human Security


Currently in many countries of the world, the state has become too strong for society due to the centralisation and concentration of power in the centre. This development has emerged out of the ideology, which juxtaposed  “National Security,” above society. Hans Morgenthau has defined national security in his book: Politics among Nations as “the integrity of the national territory and its institutions.” According to him, these institutions ensure the survival of the nation-state through political, diplomatic, military and economic means. In many cases the demands to maintain ‘national security’ and the ‘integrity of the nation’ have run against the basic rights of citizens, which the state is supposed to protect. There is therefore an emerging feeling that ‘national security’ has been exhausted due to the fact that modern state insecurity arises out of activities that are out of the control of the nation-states such as drug trafficking, terrorism, global warming and financial crises.

A dichotomy has thus arisen between the need for social, cultural and economic security of society and the dominant interests of the people controlling the corporations, the technocrats and ‘securocrats’ as well as mainstream politicians. A new awareness since the 1970s has arisen that highlights ‘Human Security’ to be at the centre of a democratic state. This paradigm demands that a people-centred model of human security and that global security is best enhanced when state leaders focus on reducing human vulnerabilities as the best pathway to enhancing state security. Human security encompasses a wide range of societal needs such as economic security, health security, environmental security, personal security, food security, community security, political security and other related rights such as freedom from fear and freedom from want. All these new needs of society demonstrate the existence of an integrated concept of ‘security,’ which should include state security based on a new democratic order and the human security of society.
12. Centralised State versus Devolution of power (or federated state)


The over-centralised state has become a threat to society as such a state (especially in Africa) has become an overweight that cannot be held together any longer. Such a state has resulted in emergence of “Imperial Presidencies” that currently preside over post-colonial (failed) states. Attempts to empower local governments have ended up being recentralised to become departments under the Office of the President. Attempts to decentralise and devolve power to lower levels of society have been aborted because of these pressures. Increasingly demands have been made by different sections of society for a federal system of government (witness the demand for ‘federo’ in Buganda (Uganda) and recently the ODM attempt to reintroduce majimbo as a way of reducing central government authority over the regions.


To remove this dichotomy between an over-centralised State and a disempowered populace, there is need for a state system that derives its legitimacy from the peoples’ historical, cultural, and linguistic heritages and to meet such a situation, there is need for a system of governance based on a state with federated units committed to human rights. The constitutional system should be based on the principle of granting the widest possible right to self-determination that includes and does not exhaust the inalienable right of peoples to form states of their choice that guarantees their cultural-linguistic identities.
Such a state should be a ‘human rights State,’ which would not simply guarantee civil and political rights while relegating economic and social rights to the whims of individual presidents’ to bring about ‘development.’ Instead, the new State must recognise the right of the people to self-determination with power to set up their democratic States, in which the basic human rights are made part of such federated states and where all rights are made ‘constitutionally effective’ and ‘practically realisable and enforceable.’ In the words of Makau wa Mutua:

“A human rights state, by contrast, is a term coined here to describe an aspiration – an ideal state that would be construed from close adherence to the prescriptions of the human rights corpus. Although a human rights state is theoretically possible given the framework of human rights law, it remains a fiction at present, not having been accomplished anywhere
.” 


The realisation of a state in which human rights for all can be realised has, indeed, to be dreamt about, but worked for since there is no alternative to a restorative justice. While a human rights State may be an ideal State, it nevertheless represents rights that have been recognised and endorsed by all humanity in international treaties, conventions, and instruments. It is therefore imperative that all humanity work towards the realisation of a human rights State. These rights also strengthen the struggles of the vast majority of humanity whose rights have been violated and abrogated by the dominant forces in the global and ‘national’ power settings. It is therefore their historical right to fight for the realisation of a human rights State, which can guarantee and effectively enforce those rights. As we have argued above, such a State has to be holistic and accommodative of all human experiences and achievements. Such a State has to be based on the principles of restorative justice as is currently expressed in the demands for alternative arrangements that recognise ‘traditional’ systems of justice as a necessary component of international restorative humanitarian law. It has to be based on the realisation that for global systems to work well and serve the interests of all humanity, such systems must accommodate local perspectives. Only then can we successfully bring about global culture of peace, which should form the basis for the 21st century.
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